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Executive Summary 

Under Va. Code § 56-90, the Petitioners must prove that their transaction “will not 

impair or jeopardize adequate service at just and reasonable rates.” Section 56-90 is not a run-

of-the-mill regulatory statute. It does not grant the Commission discretion to allow some 

“reasonable” impairment or jeopardy. Nor does it allow impairment and jeopardy as long as 

those harms are accompanied by unrelated inducements proposed to win approval. The “will 

not” standard establishes a bright line between permissible transactions and impermissible 

transactions.  

This transaction has a single purpose: to monetize VEPCO’s franchise at the expense of 

VEPCO’s customers. When the transaction’s purpose so clearly conflicts with a utility’s 

customer-service duties, the Commission cannot find that there is no plausible possibility of 

impairment or jeopardy. The companies’ purpose, and their plans to carry out that purpose, 

cause impairment or jeopardy in five distinct ways.  

Cause of impairment or jeopardy #1: Dominion and NextEra treated VEPCO’s 

government-granted monopoly franchise as a private asset to be sold and monetized for 

private gain. Dominion is selling control of VEPCO’s government-granted franchise to get 

gain for Dominion’s shareholders. NextEra is buying control of that government-granted 

privilege to increase earnings for its shareholders. Dominion wanted the highest acquisition 

price; NextEra wanted new earnings available from VEPCO’s rate-basing, at customers’ 

expense, of future capital expenditures. For the negotiators on both sides, tangible, enforceable 

customer benefits were never discussed and thus were never the reason for the transaction. 

Cause of impairment or jeopardy #2: NextEra will have the power to control 

VEPCO. That power extends to everything that VEPCO does, including but not limited to 

budgets, rate increase strategy, tradeoffs between quality and cost, relationships with 

competitive service providers, capital expenditures, and dividend payments. NextEra has 

refused to relinquish any of that power. By transferring control of these decisions to NextEra, 

the transaction deprives VEPCO of the power to fulfill its public-utility service obligations—

the obligations to provide adequate service and just and reasonable rates that it took on in return 

for receiving the franchise. Worse, the transfer of power is to an entity over which the 

Commission has no control. 

Cause of impairment or jeopardy #3: NextEra’s business activities—current and 

future, known and unknown—create new risks for Dominion, VEPCO, and VEPCO’s 

customers. This acquisition subjects Dominion and VEPCO to all of NextEra’s corporate 

complexity—literally “thousands of individual project entities.” Worse, once it buys Dominion, 

NextEra can acquire more companies of any type, industry, location, amount, or risk—all 

without the Commission’s permission and knowledge. An approval of this acquisition is 

effectively an approval of all those future NextEra acquisitions—and thus an approval of all the 

impairments and jeopardies that will result from those acquisitions. NextEra touts its size as a 

positive. It is not. In 2025, VEPCO represented 71.6% of the Dominion holding company 

system’s consolidated revenue. If the Commission allows this transaction, VEPCO’s 71.6% role 

in Dominion’s holding company system will drop to 26.9% in NextEra’s system. 



 

Cause of impairment or jeopardy #4: In seeking, and intending to keep for itself, 

the $12.5 billion, 23.1% control premium, Dominion acted inconsistently with VEPCO’s 

obligations to its customers. NextEra is paying that amount—on top of the normal stock 

price—to get control of VEPCO’s monopoly franchise—that government-granted privilege to 

provide essential electric service for profit. The value of that privilege comes largely from the 

Virginia government’s decision to (a) grant VEPCO a monopoly, and (b) compel electric 

customers to support VEPCO financially by paying Commission-set rates. There is, therefore, 

no logic to giving the entire $12.5 billion value to Dominion’s shareholders. 

Cause of impairment or jeopardy #5: Given the investor expectations that they 

created, the Petitioners will seek to rate-base all new capital expenditures to the exclusion 

of other possible investors in the new assets. NextEra will have incentive and opportunity to 

cause VEPCO to exploit unearned advantages in its competition with competitive service 

providers—advantages arising from its dual status as monopoly and competitor in the large-

load market, assisted by VEPCO’s competition-weakening GS-5 generation demand charge. 

Given the transaction’s purpose—selling control of a government privilege for 

gain, to a risk-causing, rate-base-expanding holding company that refuses to limit future 

acquisitions—no set of conditions can prevent all impairment and jeopardy. Under the 

statute’s “will not” standard, NextEra would need to cease all activities that plausibly cause 

impairment or jeopardy. Moreover, no condition can correct a transaction whose origin lies in 

Dominion’s selecting its new owner based on price rather than performance. That origin, by 

itself, causes this transaction to impair or jeopardize adequate service at just and reasonable 

rates because it precludes acquisitions by better performers. 

The Petitioners’ efforts to present their transaction as public-spirited all fail. In 

seeking approval, Petitioners have constructed a story out of inaccuracies and 

oversimplifications. This story, accompanied by nonfactual buzzwords like “size,” “scale,” 

“leading,” “innovation,” and “best practices,” refers to possible improvements in utility 

financing and operations.  But the companies’ own official history of their negotiations shows 

that better performance was never part of the contractual give-and-take. 

 

Then there are the inducements—bill credits, charitable contributions, an office tower, 

NextEra-controlled professional development organizations. They are a product not of the 

transaction but of transaction strategy. Under the “will not” standard, offsets to impairment and 

jeopardy are irrelevant because they eliminate neither the impairment nor the jeopardy.  
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I. Qualifications and terminology 1 

A. Qualifications 2 

Q. State your name and address. 3 

A. Scott Hempling, 29 Philadelphia Ave., Takoma Park MD 20912. 4 

Q. On whose behalf are you testifying? 5 

A. I am testifying on behalf of Clean Virginia. 6 

Q. Describe your employment background, education, and experience. 7 

A.  Since 1984, I have worked for every sector of the electric industry, with a concentration 8 

on advising or appearing before state utility regulatory commissions.  From 1984 to 9 

1990, I worked for a private law firm and then a public interest organization.  From 10 

1990 to 2006, I had my own law practice, representing or advising primarily state 11 

commissions but also consumer advocacy agencies, independent power producers, and a 12 

few utilities.  From October 2006 through August 2011, I was Executive Director of the 13 

National Regulatory Research Institute (NRRI).1  In August 2011 I returned to my law 14 

practice, focusing on expert witness work and book-writing.  From June 2021 through 15 

June 2024, I was an Administrative Law Judge at the Federal Energy Regulatory 16 

Commission.  In June 2024, I returned to my private practice.  17 

I have written three books on utility regulation:  Regulating Public Utility 18 

Performance: The Law of Market Structure, Pricing and Jurisdiction (Amer. Bar Assoc. 19 

2d ed. 2021); Preside or Lead? The Attributes and Actions of Effective Regulators 20 

(2013); and Regulating Mergers and Acquisitions of U.S. Electric Utilities:  Industry 21 

 
1 Founded by the National Association of Regulatory Utility Commissioners 

(NARUC), NRRI was a Section 501(c)(3) organization, funded primarily by state utility 

regulatory commissions to provide research to regulatory decisionmakers.   
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Concentration and Corporate Complication (Edward Elgar Publishing 2020).  I have 1 

written several dozen articles or chapters on utility regulation for publication in law 2 

journals, trade journals, and books.   3 

Since 1997, I have taught the law and policy of utility regulation to thousands of 4 

students through in-person and web courses. I have taught public utility law at 5 

Georgetown University Law Center for 15 years. In 2025 I added a course at 6 

Georgetown Law on justice in the regulation of infrastructural industries.  I also teach a 7 

12-week course on public utility law—for several years under the auspices of NARUC’s 8 

Regulatory Training Institute—to hundreds of attendees now via my own commercial 9 

platform. 10 

I received a B.A. cum laude from Yale University in 1978, where I had two 11 

majors: Economics and Political Science, and Music.  I received a J.D. magna cum 12 

laude from Georgetown University Law Center in 1984.  I am a member of the Bars of 13 

the District of Columbia and Maryland.  My CV is attached to this testimony as Exhibit 14 

SH-1.  All writings listed in my CV for which I still have copies are available from my 15 

website, www.scotthemplinglaw.com. Two of my books are available from the publisher 16 

(the merger book now for free download); the third is available for free download from 17 

my website. 18 

Q.  Before what bodies have you presented testimony? 19 

A. I have presented testimony to the state commissions of California, Connecticut, District 20 

of Columbia, Hawai`i, Illinois, Indiana, Kansas, Louisiana, Maine, Maryland, 21 

Minnesota, Mississippi, New Jersey, New Mexico, North Carolina, Oklahoma, South 22 

Carolina, Texas, Vermont, Virginia, and Wisconsin. I have also submitted testimony to 23 

http://www.scotthemplinglaw.com/
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federal district courts in Florida, Minnesota, Montana, and Wisconsin.  I have testified 1 

six times each before committees of the U.S. Senate and the U.S. House of 2 

Representatives, and before the state legislatures of Arkansas, California, Maryland, 3 

Minnesota, Nevada, North Carolina, South Carolina, Vermont, and Virginia.  4 

In the late 1990s and early 2000s I was an external advisor to the Virginia State 5 

Corporation Commission on matters relating to the introduction of retail competition, 6 

and possibly other matters that I no longer recall. As a Commission advisor on retail 7 

competition, I appeared multiple times, along with Commission staff, before the 8 

relevant legislative committee headed by then-Senator Norment. During that period, I 9 

also presented one or more internal educational seminars to the Commission staff. 10 

Q. Describe your experience with mergers, acquisitions, and inter-corporate 11 

transactions. 12 

 13 

A. Since 1985, I have been involved as a litigating attorney, a member of a negotiating 14 

team, an advisor to a state commission, or an expert witness, in merger, acquisition, or 15 

inter-corporate transaction proposals, involving these companies:  16 

• Toledo Edison and Cleveland Electric Illuminating (1985) 17 

• PacifiCorp and Utah Power & Light (1987-88) 18 

• Northeast Utilities and Public Service of New Hampshire (1990-91) 19 

• Kansas Power & Light and Kansas Gas & Electric (1990-91) 20 

• Northern States Power and Wisconsin Electric Power (1992) 21 

• Entergy and Gulf States (1995) 22 

• Potomac Electric Power and Baltimore Gas & Electric (1997-98) 23 

• Carolina Power & Light and Florida Power (1999) 24 

• Sierra Pacific Power and Nevada Power (1998-99) 25 

• American Electric Power and Central and Southwest (2001) 26 

• Union Electric and Central Illinois Light Company (2001) 27 

• Exelon and Constellation (2011-12) 28 

• Entergy and International Transmission Company (2013) 29 

• Exelon and PHI Holdings (2014-15) 30 

• Iberdrola and United Illuminating (2015) 31 

• Central Louisiana Electric and Macquarie (2015) 32 
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• NextEra and Hawaiian Electric Industries (2015-16) 1 

• Kansas City Power & Light and Westar (2016) 2 

• AltaGas and Washington Gas Light (2017) 3 

• Santee Cooper (South Carolina) (2019) 4 

• Avangrid and Public Service Company of New Mexico (2021) 5 

• Central Maine Power, Maine Natural Gas, and Avangrid (2024) 6 

• Minnesota Power, ALLETE, Canada Pension Plan Investment Board, Global 7 

Infrastructure Partners (2025) 8 

 9 

B. Terminology and exhibits 10 

Q. Describe your choices of terminology in this testimony. 11 

 12 

A. To avoid confusion among multiple uses of the word “Dominion,” I will refer to the 13 

franchised Virginia utility within the Dominion Energy, Inc. holding company system as 14 

“VEPCO.” I will refer to VEPCO’s current ultimate holding company (officially 15 

“Dominion Energy, Inc.”) as “Dominion.” Doing so is consistent with the Petition, 16 

particularly Exhibit C. I will refer to NextEra’s ultimate holding company as “NextEra.” 17 

When I discuss acquisitions generally, I refer to the acquiring company as the 18 

acquirer, and the to-be-acquired company as the target. In this proposed transaction, 19 

which makes Dominion and VEPCO lower-level subsidiaries of NextEra, I refer to 20 

Dominion as the target.  21 

One can, not incorrectly, call the transaction a “merger” because it results from 22 

an exchange of stock—Dominion’s shareholders are exchanging their shares for shares 23 

in NextEra. But in practical terms, it is an acquisition of Dominion and VEPCO by 24 

NextEra. If the transaction closes, the two companies will not be equal. NextEra will 25 

have acquired, and will control, Dominion and VEPCO. 26 

Q. Do you include any exhibits with this Direct Testimony? 27 

A. Yes. As stated above, Exhibit SH-1 is my CV. Exhibit SH-2 is NextEra’s Investor 28 

Presentation (May 18, 2026). Exhibit SH-3 has all of the discovery responses that I cite. 29 
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II. The statute’s bright-line standard—will not impair or jeopardize 1 

adequate service at just-and-reasonable rates—requires consistency 2 

among three things: the transaction’s purpose, the post-transaction 3 

entity’s corporate and financial structure, and the Commission’s 4 

expectations for performance  5 

Q. Explain the purpose of this Part II. 6 

A. Section 56-90 of the Virginia Code provides: 7 

If and when the Commission, with or without hearing, shall be satisfied 8 

that adequate service to the public at just and reasonable rates will not be 9 

impaired or jeopardized by granting the prayer of the petition, the 10 

Commission shall make such order in the premises as it may deem 11 

proper and the circumstances require, and thereupon it shall be lawful to 12 

do the things provided for in such order. 13 

Per section 56-88.1, this standard applies to the direct or indirect acquisition of a public 14 

utility. 15 

In this Part II, I explain that this standard draws a bright line between 16 

permissible acquisitions and impermissible acquisitions. To apply the standard to any 17 

acquisition, the Commission must understand the acquisition’s purposes. It must 18 

identify whether and how those purposes will lead to actions that impair or jeopardize 19 

the acquired utility’s obligation to provide adequate service at just and reasonable rates. 20 

I recommend that the Commission, in carrying out those tasks, consider and apply the 21 

following propositions: 22 

• All utility regulation is based on an assumption that absent regulation, the 23 

utility has opportunity and incentive to take actions that impair or jeopardize 24 

its customers’ interests. 25 

• To distinguish between permissible and impermissible acquisitions, the 26 

Commission must apply the statutory phrases to prevent impairment and 27 

jeopardy to utility performance.  28 

• To avoid creating impairment and jeopardy, an acquisition’s central purpose 29 

cannot be monetization, and the post-transaction entity must have certain 30 

characteristics and not others. 31 



6 

I then offer conclusions on the statute’s bright-line standard. 1 

A. All utility regulation is based on an assumption that absent regulation, the 2 

utility has opportunity and incentive to take actions that impair or 3 

jeopardize its customers’ interests 4 

Q. Why is regulating the actions of public utilities, and their acquisitions by holding 5 

companies, necessary? 6 

A. Common to all public regulation of private business actors is this two-part premise: (a) 7 

for the service or product involved, the actor’s private interests can cause it to act 8 

adversely to the customers’ interests; and (b) market conditions do not sufficiently 9 

mitigate that reality.  10 

When a customer can easily choose among competing sellers, the supplier-11 

customer relationship is not inherently conflicted. The supplier’s earnings depend on 12 

keeping the customer satisfied; the customer’s satisfaction depends on there being 13 

multiple suppliers motivated by sufficiently high prices to sell the service at issue. The 14 

sellers’ and customers’ interests are aligned. But when a customer has no choice among 15 

sellers, thus is captive to a monopoly seller, the seller’s and customers’ interests are not 16 

aligned. The seller has incentive and opportunity to raise prices above competitive 17 

levels, or lower quality (and therefore its own costs) below normal competitive levels, 18 

so as to increase earnings above normal competitive levels. To address this inherent 19 

conflict between private interest and public interest, we need regulation.  20 

The purpose of regulation, therefore, is to produce performance comparable to 21 

what we would see in a competitive market. To produce that performance, regulation 22 

has to identify and address the customer-harming seller actions that effective 23 

competition would normally constrain. 24 
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Q. What does the inherent conflict between a monopoly utility and its customers tell 1 

us about a commission’s necessary posture? 2 

A. Because of the inherent potential for customer-harming conduct by the utility, 3 

commissions may not treat a utility’s proposal deferentially. They may not treat the 4 

proposal as customer-benefitting just because the utility says it is. Instead, commissions 5 

must identify the potential for customer-harming conduct and prevent it. For 6 

acquisitions of utilities, a commission needs policies that ensure that the interests of 7 

prospective acquirers—before the transaction, during the hearing procedure, and after 8 

the transaction—are not misaligned with the interests of those who depend on “adequate 9 

service at just and reasonable rates.” 10 

As with all regulation, therefore, assessing an acquisition transaction means 11 

determining whether it leads to, or increases, situations in which the utility can act 12 

adversely to its customers. This Part II next describes the two necessary steps by which 13 

a commission makes those determinations. First, to distinguish between permissible and 14 

impermissible acquisitions, the Commission must apply the statutory phrases to prevent 15 

impairment and jeopardy to utility performance. Second, to avoid creating impairment 16 

and jeopardy, the Commission must ensure that the acquisition’s central purpose is not 17 

monetization, and that the post-transaction entity’s characteristics do not cause it to take 18 

actions that impair or jeopardize the utility’s performance.  19 

B. To distinguish between permissible and impermissible acquisitions, the 20 

Commission must apply the statutory phrases to prevent impairment and 21 

jeopardy to utility performance  22 

Q. What is the purpose of this subpart? 23 

A. Section 56-90 draws a bright line between acquisitions that “will not” “impair or 24 

jeopardize,” and transactions that will or might impair or jeopardize, “adequate service 25 
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at just and reasonable rates.” These statutory phrases are general phrases. They require 1 

application by expert administrative agencies—application that will produce the desired 2 

utility performance. Without expert application, the statutory phrases risk becoming 3 

mere labels that private actors opportunistically attach to their private-interest 4 

proposals—as if they were boxes in a checklist that the petitioners check off. A checklist 5 

is not actual performance; it is a means of assessing ability to produce performance. A 6 

car repair shop has a checklist—brakes, steering, transmission, emissions, air 7 

conditioning. The shop uses that checklist to assess whether the customer’s car will 8 

satisfy the customer’s expectations for performance—in terms of, for example, safety, 9 

efficiency, and comfort. 10 

Nowhere does the Petition, or the testimony of any of the Petitioners’ four 11 

witnesses, promise performance. The witnesses merely repeat the statutory phrases as if 12 

repetition were outcomes. The Commission has no such luxury. In this subpart of my 13 

testimony I therefore connect each of the statutory phrases with an expectation for 14 

performance. With these connections, the Commission can assess whether this 15 

transaction could impair or jeopardize the Commission’s own expectations for 16 

performance—in terms of adequacy of service and justness and reasonableness of rates.  17 

1. “Just and reasonable rates” 18 

Q. What is the connection between utility performance and the statutory phrase “just 19 

and reasonable rates”? 20 

A. Rates are just and reasonable when they induce a utility to perform in a manner, and 21 

reflect utility performance, that is economically efficient and of a quality reflective of 22 

competitive market pressures. Rates that satisfy those criteria align the utility’s 23 

legitimate interests with the legitimate interests of its customers. 24 
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Q. What do you mean by “economically efficient”? 1 

A. Economic efficiency means biggest bang for the buck. It means no wasted opportunities 2 

for performance improvement. Investors seek the highest return for a given level of risk. 3 

Business managers seek the highest possible output for a given level of input. 4 

Consumers seek the lowest price for a given quality of product; and conversely, the 5 

highest quality for a given price. Economic efficiency means allocating rewards to those 6 

who bear the burdens, while allocating costs to those who cause or benefit from those 7 

burdens. 8 

Q. What do you mean by “a quality reflective of competitive market pressures”? 9 

A. Economic regulation seeks to replicate the outcomes of effective competition.2 This goal 10 

is necessarily aspirational, because competitive markets have imperfections—among 11 

them, entry barriers, externalities, oligopolistic and monopolistic conduct, and 12 

insufficient customer knowledge. Regulation aims to replicate effective competition 13 

because effective competition is objective. It ranks competitors objectively, based solely 14 

on merit.  Effective regulation must do the same. 15 

 
2 As the Maryland Court of Appeals (now called the Maryland Supreme Court) 

has stated: 

 

[T]he state through its [public utility] commission takes the place of 

competition and furnishes the regulation which competition cannot give, 

and at the same time avoids the expense of duplication in the investment 

and operation of competing municipal public utilities. 

 

Delmarva Power & Light Co. v. Public Service Com’n of Maryland, 370 Md. 1, 6 

(2002) (quoting Oscar L. Pond, A Treatise on the Law of Public Utilities, 29-31 § 901 

(3d ed. 1925)).   See also Alfred Kahn, The Economics of Regulation:  Principles and 

Institutions, Vol. 2 at 112 (1971, 1988) (stressing the importance of making regulation 

more intelligent and more effective in those circumstances in which competition is 

infeasible). 
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Q. What do you mean by “align the utility’s legitimate interests with the legitimate 1 

interests of its customers”? 2 

A. Utility regulation is effective when it causes the utility to pursue its shareholders’ 3 

interests by advancing its customers’ interests. That is how effective competition works: 4 

The most successful businesses have the most satisfied customers. In both competition 5 

and regulation, customers expect service at the quality justified by the price they pay, 6 

while shareholders expect returns commensurate with the risks they take. Customers 7 

have no legitimate expectation of superlative service at bargain-basement prices; 8 

investors have no legitimate expectation of superlative returns at below-average risks. 9 

Legitimate expectations, for both the utility and its customers, are supported by the just-10 

and-reasonable standard. 11 

2. “Adequate service” 12 

Q. What is the connection between utility performance and the statutory phrase 13 

“adequate service”? 14 

A. Any discussion of utility performance, including how an acquisition might affect that 15 

performance, must take into account our unique context: a government-appointed, 16 

government-protected monopoly privileged to provide, and obligated to provide, a 17 

service essential for modern life and economic activity.  18 

In that context, we must take care with the term “adequate.” “Adequate service” 19 

can’t mean “barely adequate service.” It can’t mean “passable,” “minimal,” or 20 

“bearable” service. In this life-dependent and economy-dependent context, adequate 21 

service must be service that meets the growing needs of a diverse population that ranges 22 

from infants to data centers, at a level of reliability and quality that this diverse 23 

population needs for comfortable and productive human life and economic life. 24 
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3. “Will not impair” 1 

a. “Will not” 2 

Q. What is the connection between utility performance and the statutory phrase “will 3 

not”? 4 

A. Regulation is replete with statutory phrases that grant regulators discretion. Phrases like 5 

“consistent with the public interest” and “reasonably minimize” authorize the regulator 6 

to compromise and balance various interests. Section 56-90 is different. Its “will not” 7 

phrase stands out as unique among Virginia statutes, for instead of authorizing 8 

compromises, it imposes a ban. Compare section 56-90’s “will not” standard with 9 

standards in two other Virginia regulatory statutes. 10 

 Section 56-46.1 requires the Commission to determine, before approval, that the 11 

route of a proposed overhead transmission line will “reasonably minimize adverse 12 

impact on scenic assets, historic districts, and environment of the area concerned.” This 13 

language grants the Commission two layers of discretion: First, the Commission need 14 

only “minimize,” not prevent, adverse environmental effects. Second, the minimization 15 

must be “reasonable,” meaning, necessarily, that the minimization doesn’t have to be 16 

literal, complete, airtight minimization. So the Commission can actually allow adverse 17 

effects, if those adverse effects are offset by other values, such as economic 18 

development.3 Notice also the term “reasonably.” It allows for tradeoffs. Section 56-90 19 

doesn’t use the term “reasonably.”  20 

 
3 BASF Corp. v. State Corp. Comm’n, 289 Va. 375, 399-400 (2015). See also id. 

at 394-95: 

 

When presented with an application for transmission line construction, the 

Commission must “balance” adverse impacts along with other “factors” 

and “traditional considerations.” Board of Supervisors, 216 Va. at 100, 215 

S.E.2d at 923-24. . . . We conclude that the use of the word “reasonably” 
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 Section 56-265.4:4(B)(1) requires the Commission, before granting a certificate 1 

to provide local exchange telephone service, to 2 

 (i) consider whether such action reasonably protects the affordability of 3 

basic local exchange telephone service . . . and reasonably assures the 4 

continuation of quality local exchange telephone service; and (ii) find 5 

that such action will not unreasonably prejudice or disadvantage any 6 

class of telephone company customers or telephone service providers, 7 

including the new entrant and any incumbent local exchange telephone 8 

company, and is in the public interest.4  9 

 10 

In this provision, the term “reasonably” limits the verb “assure.” There is, therefore, no 11 

true assurance of continued quality service. Then the term “unreasonably” actually 12 

allows for “prejudice” and “disadvantage”—if those adverse effects are reasonable—13 

presumably in light of other advantages.  14 

“The act of choosing carefully some words necessarily implies others are 15 

omitted with equal care.”5 In section 56-90, the General Assembly could have used 16 

language authorizing Commission discretion to allow some impairment and some 17 

jeopardy, if those harms were balanced with other things. The General Assembly 18 

explicitly chose differently. 19 

 

demonstrates the General Assembly’s recognition of the multifactorial 

balancing that goes into such an investigation, and we find that the 

Commission did not err. 

4 Discussed in Level 3 Communs. of Va. v. State Corp. Comm’n, 268 Va. 471 

(2004). 

5 Rickman v. Commonwealth, 294 Va. 531, 540 n.3, 808 S.E.2d 395 (2017). See 

also Jordan v. Commonwealth, 295 Va. 70, 75, 809 S.E.2d 622 (2018) (“When the 

General Assembly employs a specific word [shall] in one section of a statute, and 

chooses a different term [may] in another section of the statute, we must presume the 

difference in language was intentional.”). 
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In sum: Section 56-90 is not a run-of-the-mill regulatory statute. It does not have 1 

adjectives that authorize departures from the explicit prohibition. It does not grant the 2 

Commission discretion to allow some “reasonable” impairment or jeopardy; it does not 3 

allow adverse effects if they are balanced against positive effects.  It is an absolute, 4 

concrete, no-exceptions standard. Its “will not” does not mean “may not.” It does not 5 

create a presumption of nonimpairment, requiring the Commission or an intervenor to 6 

prove impairment. It does not allow for impairment-netted-against-an-offset. It does not 7 

allow minor impairment, insignificant impairment, unlikelihood of impairment, or 8 

impairment-followed-by-penalty. “Will not” requires an advance finding of no plausible 9 

possibility of impairment. “Will not” does not allow Petitioners merely to say that no 10 

impairment “is expected.”6 “Will not” requires certainty. The standard thus draws a 11 

bright line between transactions that are permissible and transactions that are 12 

impermissible. To find a transaction permissible, the Commission must find, with 13 

certainty, no impairment and no jeopardy. 14 

Q. Does the statute’s “will not” phrase prevent all acquisitions? 15 

 16 

A. No. Once one understands what section 56-90 prohibits—any and all impairment and 17 

any and all jeopardy—it is not difficult to see what the statute allows. Here are features 18 

of transactions that “will not” impair or jeopardize adequate service at just and 19 

reasonable rates: 20 

• The acquirer has no business interests—current or future—that have higher 21 

risks than the utility business. 22 

 23 

 
6 In Petitioners’ prefiled direct testimony, this passive-voice phrase appears—

with no identification of who is doing the “expecting”—at least 15 times. In discovery 

responses, dozens of times. 
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• The acquirer either agrees not to control the utility; or alternatively, subjects 1 

itself to Commission jurisdiction, so that there is full, independent oversight 2 

not only over the Virginia utility, but over all entities with the power to 3 

control the utility.  4 

 5 

• The acquirer is legally bound not to make any additional acquisitions or 6 

mergers without the Commission’s permission—permission that can be 7 

granted only if the acquisition satisfies the same “will not” standard. 8 

 9 

• The transaction’s purpose is not acquisition-for-profit but rather acquisition-10 

for-efficiencies; and where that purpose is supported by technical evidence, 11 

not loose aspirations about what “is expected.” Technical evidence is 12 

evidence based on facts and expertise from those who will actually do the 13 

work. It is evidence prepared for the transaction negotiations, not talking 14 

points constructed by regulatory strategists after the negotiations have 15 

produced the deal. It is evidence that demonstrates accountable plans for 16 

improving service or lowering its cost. 17 

 18 

• The two entities are not competitors in the same product and geographic 19 

market, where their combination would reduce competition that the 20 

legislative body has authorized. 21 

 22 

• The target utility did not use the negotiations to get a premium over the 23 

trading stock price. Using the negotiations that way reveals a purpose of 24 

selling one company for a profit rather than combining two companies to 25 

improve service.  26 

 27 

Each of these six factors—each distinguishing the permissible from the 28 

impermissible—shows the wisdom, clarity, and logic of the Virginia General 29 

Assembly’s unique “will not” standard. It is a standard that distinguishes, sharply, the 30 

harmful from the helpful. Presented with a transaction having the above six features, the 31 

Commission would likely have no basis for finding any plausible possibility of 32 

impairment or jeopardy to adequate service at just and reasonable rates.  33 
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b. “Impair” 1 

Q. What is the connection between utility performance and the statutory phrase “will 2 

not impair”? 3 

A. To impair is to lower the quality, to obstruct progress toward a goal, to weaken, 4 

compromise, undermine, or harm. The Commission must find that the transaction “will 5 

not” do any of those things to what VEPCO owes its customers: adequate service at just 6 

and reasonable rates. To find that the transaction will not impair, the Commission must 7 

find no plausible possibility of impairment. 8 

Q. In the context of public utility regulation, what is the meaning of “impairment”? 9 

A. In the context of public utility regulation, impairment occurs when the incumbent utility 10 

fails to satisfy its franchise obligation to provide adequate service at just and reasonable 11 

rates, including its long-term obligation to plan to provide that service. If the 12 

government grants a utility protection from competition, the utility must perform as if 13 

subject to competition.  It must make all feasible, cost-effective efforts to reduce costs 14 

and increase quality, as would a seller in an effectively competitive market. 15 

When a merger or acquisition interferes with that obligation, it can cause two 16 

distinct types of harm: status quo harm and opportunity cost harm.  I discuss each type 17 

next. 18 

Q. Explain what you mean by status quo harm. 19 

A. Status quo harm occurs if the transaction diminishes the value to customers of what they 20 

are paying for, given the pre-transaction array of assets and ownership.  An acquisition 21 

involving a public utility can create at least four kinds of status quo harm. 22 

Attention diversion: Leadership attention is a scarce resource. As the holding 23 

company’s acquisitions grow, the attention paid to each utility by the holding company’s 24 
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leadership—the CEO, executive team, and board—unavoidably diminishes. As those 1 

individuals become responsible for more businesses and more assets, a utility’s specific 2 

needs fall in priority. 3 

Change in investor portrait: As the corporate family invests in ventures less 4 

financially secure than state-regulated monopoly service, the investor portrait can 5 

change.  Conservative investors—those who buy-and-hold patiently, content with stable 6 

dividends and stable share value or modest growth—no longer can treat the more 7 

complex corporate system as a predictable place to put their money. A different type of 8 

investor enters: one seeking higher-risk, higher-return investments—like NextEra. These 9 

new investors can bring pressures on the holding company system leadership for more 10 

risk-adding investments. The additional risks can draw the leadership’s attention away 11 

from the core utility business. Also, bond rating agencies can no longer give consistently 12 

stable ratings based on the utility’s operational performance and regulatory treatment, 13 

even if both are positive. Those positive factors are diluted by the less predictable, 14 

higher-risk factors. I will discuss this issue further in Part V. 15 

Employee diversion: To the extent the holding company is acquiring nonutility 16 

businesses, utility employees may believe that the best path to advancement is not 17 

through the traditional utility activities, but instead through nonutility activities and 18 

holding company strategy. As a result, the utility can lose utility professionals—people 19 

whose professional development was funded by customers’ rate payments—to 20 

nonutility ventures. Indeed, the Petitioners make this precise point—as if it were a 21 

positive: 22 
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One of the real benefits of this combination is expanded career 1 

opportunity. A larger, faster-growing company means more paths forward 2 

for our people, not fewer.7 3 

These “expanded career opportunities” are actually opportunities for NextEra to take 4 

employees groomed with Virginia customers’ rate payments and move them to 5 

nonutility or non-Virginia positions. There is no evidence that these “expanded career 6 

opportunities” will not result in VEPCO losing employees who are essential to ensuring 7 

that VEPCO fulfills its duty to provide adequate service at just-and-reasonable rates. 8 

As well, craftspeople—women and men who make things work—face more job 9 

risk because failures in the nonutility businesses can cause the utility to reduce or defer 10 

maintenance and modernization. That greater job risk can make recruitment more 11 

difficult. It also can deprive the state of the embedded expertise it needs to attract more 12 

businesses. 13 

These situations are all plausible possibilities. Under the “will not” standard, the 14 

Petitioners must disprove them. Neither I nor the Commission has any obligation to 15 

prove them. Nothing in the Petition or in the four witnesses’ testimony even 16 

acknowledges these possibilities, let alone disproves them.  17 

Entry barriers to new competitors: Where the acquisition gives the incumbent 18 

utility a financial incentive to make entry difficult for its competitors, there is harm to 19 

competition—the force that our economy relies on to improve and diversify service at 20 

reasonable prices.  The harm can be direct (by allowing incumbents to raise prices, 21 

reduce quality, or slow innovation without fear of losing sales to competitors) or indirect 22 

 
7 OAG1-72(b). 
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(by discouraging prospective entrants, who will view the jurisdiction as uncommitted to 1 

competition on the merits). 2 

Q. Explain what you mean by opportunity cost harm. 3 

A. In the context of utility acquisitions, opportunity cost harm occurs if the proposed 4 

transaction displaces some other action by the jurisdictional utility that assists the utility 5 

in providing adequate service at just and reasonable rates. As stated above, a utility is 6 

obligated to provide service at a quality and cost comparable to what competition would 7 

produce. A transaction fails this test if it diverts or displaces resources from more 8 

productive uses, thereby incurring what economists call “opportunity cost.”8 9 

In competitive markets, transactions that involve opportunity cost have less 10 

success than transactions that do not, all else equal.  In the utility acquisition context, 11 

disregarding this type of harm violates the principle that regulation should induce 12 

performance comparable to what competition would produce. 13 

Q. How does the concept of opportunity cost harm apply to utility acquisitions—14 

where a target utility is considering alternative acquirers and alternatives to an 15 

acquisition? 16 

A. A utility acquisition proposal arises, directly or indirectly, explicitly or implicitly, from a 17 

competition for control:  acquirers competing for control of a target. The target has a 18 

fiduciary obligation to pick the acquirer that offers the most to the target’s shareholders. 19 

But if the target pursues that fiduciary obligation to its shareholders while ignoring its 20 

service obligation to its customers, it will choose the acquirer offering the highest price 21 

rather than the acquirer promising the best service. 22 

 
8 “[T]he opportunity cost of an item—what you must give up in order to get it—

is its true cost.”  Krugman, P. R., and R. Wells, Microeconomics: Third Edition 

(Macmillan 2012). 
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Selecting the wrong acquirer necessarily precludes selecting the right acquirer 1 

(from the customers’ perspective). The resulting loss of economies is opportunity cost. 2 

And opportunity cost is impairment, because it deprives customers of the economies 3 

that they would have received in a competitive market, where no competitor can afford 4 

to substitute a second-best option for the best option. To see it otherwise, to ignore 5 

opportunity cost, is to allow the acquirer’s and target’s interests to prevail over the 6 

customers’ interest. 7 

Q. How will you apply the concepts of status quo harm and opportunity cost harm to 8 

the proposed transaction? 9 

A. In later parts of this testimony, I will describe multiple sources of harm, including these: 10 

• The parties’ shared purpose was to monetize Dominion’s state-protected 11 

status, rather than to achieve the economies that a public-spirited transaction 12 

would produce. 13 

• For the negotiators on both sides, true customer benefits were irrelevant to 14 

the transaction. 15 

• The negotiations were not disciplined by competitive-market forces. 16 

• NextEra will gain, and refuses to explain how it will use, complete legal 17 

control over every aspect of Dominion’s future: finances, capital 18 

expenditures, management, and operations. 19 

• NextEra’s current business activities create new risks for VEPCO and its 20 

customers. 21 

• The acquisition brings additional but unknown risks because after acquiring 22 

Dominion, NextEra can acquire more companies of any type, industry, 23 

location, or amount, without the Commission’s permission or knowledge. 24 

• In seeking, and intending to keep for itself, the $12.5 billion, 23.1% control 25 

premium, Dominion has acted inconsistently with VEPCO’s obligations to 26 

its customers. 27 

• To meet the investor expectations that they created, the Petitioners aim to 28 

rate-base all new capital expenditures, thereby weakening retail competition 29 

and exposing nonshopping customers to the risk of stranded costs—30 

outcomes inconsistent with just-and-reasonable rates. 31 
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Each of these features creates a risk of status quo harm (by reducing the 1 

efficiency of current operations) and opportunity cost harm (by precluding other 2 

structural options that could increase VEPCO’s ability to improve its utility 3 

performance, including operational efficiency and cost management). These harms 4 

should not surprise, because as I will explain in Part III, in choosing NextEra, Dominion 5 

acted on motivations that conflicted with VEPCO’s duty to provide, and not to impair or 6 

jeopardize, adequate service at just and reasonable rates. 7 

4. “Will not jeopardize” 8 

Q. What is the connection between utility performance and the statutory phrase “will 9 

not jeopardize”? 10 

A. Everything I stated under “will not impair” applies to the phrase “will not jeopardize,” 11 

with one crucial addition: Whereas to impair is to cause actual harm, to jeopardize is to 12 

create uncertainty. As applied to a desired outcome, “jeopardize” means to make the 13 

outcome uncertain, to create a risk of nonachievement. To find that this transaction “will 14 

not jeopardize” adequate service at just and reasonable rates, the Commission must find 15 

that it does not make that outcome uncertain. The factors listed in the discussion about 16 

the phrase “will not impair” therefore apply to the phrase “will not jeopardize.” In fact 17 

they apply with greater force, because by definition, the probability of causing jeopardy 18 

is greater than the probability of causing impairment. 19 
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C. To avoid creating impairment and jeopardy, an acquisition’s central 1 

purpose cannot be monetization, and the post-transaction entity must have 2 

certain characteristics and not others 3 

Q. In the context of public utilities, discuss the relationship between (a) adequate 4 

service at just and reasonable rates, and (b) the purpose of an acquisition 5 

transaction. 6 

A. In any acquisition of a utility, either the transaction’s purpose serves the customers, or 7 

the customers serve the transaction’s purpose. Consider these three questions: 8 

• Which transaction is more likely to be certain not to impair or jeopardize 9 

adequate service at just and reasonable rates—(a) a transaction in which the 10 

acquirer’s dominant purpose is to buy rate-base opportunities funded by 11 

customers, and where the transaction’s designers and negotiators had no 12 

intention and no plan for the transaction to make customers better off; or (b) 13 

a transaction whose central purpose is to make customers better off? 14 

• Where state government has granted a utility the monopoly franchise 15 

privilege for free, which transaction is certain not to impair or jeopardize 16 

adequate service at just and reasonable rates—(a) a transaction in which the 17 

target utility’s shareholders sell control of that franchise for a gain equaling 18 

5.6 times what customers receive;9 or (b) a transaction whose designers share 19 

the gain between shareholders and customers based on the value each has 20 

contributed to that gain?10 21 

• When evaluating claims of customer-benefit purpose, which policy serves 22 

the public interest—(a) counting as purposes generic statements that lack any 23 

technical plans and any enforceable commitments, or (b) counting only 24 

purposes backed by technical plans and enforceable commitments? 25 

Q. In the context of public utilities, discuss the relationship between (a) adequate 26 

service at just-and-reasonable rates and (b) the characteristics of an acquiring 27 

entity. 28 

A. Understanding an acquirer’s business activities, corporate structure, and financial 29 

structure, and an acquisition’s effects on market structure, provides insight into whether 30 

 
9 Dominion’s shareholders will receive a control premium of $12.5 billion (as 

explained in Part VI). The Petitioners are offering the customers $2.25 billion.  

12.5/2.25 = 5.56. This calculation is based on the original proposal. 

10 For a discussion of how to assess shareholder and customer contributions to 

the $12.5 billion gain, see Part VI.D below. 
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the acquirer’s interests would lead it to cause the target utility to act adversely to its 1 

customers’ right to adequate service at just-and-reasonable rates. 2 

I have already discussed how the statutory phrases “adequate service” and “just 3 

and reasonable rates” require a utility to use the most cost-effective practices available, 4 

and to provide service at a quality that is comparable to what the pressures of effective 5 

competition would produce. But also necessary are these things: a corporate culture and 6 

corporate characteristics that align the motivations and incentives of the acquirer’s 7 

investors, executives, and workers with its regulator’s vision and priorities for services 8 

and rates. 9 

A commission can best determine if that alignment exists if it has articulated 10 

clear policies in four key areas: (a) the permissible business activities within the utility’s 11 

affiliated corporate system; (b) the types of corporate entities that may own, and the 12 

governance structures that may control or influence, the utility; (c) the permissible 13 

financial relationships that connect the utility’s affiliates within the corporate system; 14 

and (d) the market structures affected by the acquisition. Common to these four areas is 15 

the need to avoid situations where the holding company’s business priorities would lead 16 

it to cause its utility subsidiary to act inconsistently with its public-service obligations. I 17 

now will discuss each of these areas in turn. 18 

1. Business activities 19 

Q. What considerations do you recommend that the Commission give to the potential 20 

for adverse effects on customers resulting from the post-acquisition entity’s 21 

business activities? 22 

A. In any utility holding company, adverse effects on customers—impairment and 23 

jeopardy—can come from the holding company’s unrelated business activities.  A 24 

standalone utility—one affiliated with no other business, serving a single local 25 
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territory—experiences no risks of adverse effects from nonutility businesses.  The risk 1 

of adverse effects grows as the holding company’s business activities expand, in terms 2 

of either geography or type of business, beyond its home customer base. Geographic 3 

expansion (acquiring other utilities in other locations) can benefit customers if there are 4 

true increasing economies of scale; but it can hurt customers if operations are impaired 5 

by managerial remoteness or diseconomies of scale. Type-of-business expansion 6 

(acquiring companies that sell other services, to third parties or to the utility itself) is a 7 

two-edged sword:  nonutility affiliates can support a utility (as might a subsidiary 8 

experienced in acquiring land or buying fuel); or distract it (like affiliates investing in 9 

higher-risk competitive businesses). 10 

Q. How can the Commission prevent those adverse effects? 11 

A. A commission can prevent those adverse effects only by identifying and forbidding their 12 

sources.  The first step is to understand how impairment and jeopardy can arise from 13 

corporate complexity.  There are three main examples.  14 

The first example is management distraction stemming from affiliated nonutility 15 

investments. Competitive challenges, and competitive failures, force management to 16 

spend time saving or selling the losers; successes spur management to find more 17 

winners. 18 

The second example is affiliate abuse, of two types:  (a) the utility affiliate 19 

overpaying the nonutility affiliate for services, and (b) the nonutility affiliate 20 

underpaying the utility affiliate for services. Besides harming consumers, these 21 
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arrangements harm competition by giving affiliates unearned advantages, thereby 1 

undermining competition on the merits.11 2 

The third example is a financially weakened utility. Each and every month, 3 

customers pay the utility for service, usually in cash.  When nonutility affiliates fail, or 4 

suffer cash shortages, the utility’s predictable cash flow tempts the holding company to 5 

help the failing businesses—by drawing dividends from the utility or by reducing equity 6 

flows to the utility (the holding company being the utility’s sole source of equity). And 7 

because utilities are capital-intensive, their assets, or even the holding company’s stock 8 

in the utility, are attractive collateral for third-party loans to the failing affiliates. 9 

2. Corporate and governance structures 10 

Q. What considerations do you recommend that the Commission give to the potential 11 

for impairment and jeopardy arising from the post-acquisition entity’s corporate 12 

and governance structures? 13 

A. In a utility holding company system, there should be at all levels, from the holding 14 

company CEO to the substation repair team, a single focus: the utility’s performance for 15 

its customers. When presented with a proposed acquisition, a commission should ask: 16 

Will ultimate control be exercised by individuals whose full focus and professional 17 

priority is on service to utility customers? Or will control be exercised by companies 18 

and executives having other objectives—objectives like competing to supply nonutility 19 

services or planning acquisitions of utility and nonutility businesses—that distract from, 20 

or conflict with, the existing utility customers’ interests? 21 

 
11 I discuss interaffiliate relations in more detail at Parts VIII.B.1.b.v and 

VIII.C.1.c below. 
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3. Financial structures 1 

Q. What considerations do you recommend that the Commission give to the potential 2 

for impairment and jeopardy arising from the post-acquisition entity’s financial 3 

structure? 4 

A. Financial structure involves the mix of equity and debt, who holds or controls that 5 

equity and debt, and which business activities get priority when financial capital is 6 

scarce. How these financial features can affect the utility subsidiary is illustrated by two 7 

simple examples: 8 

• If the utility’s holding company pays for acquisitions with debt, it becomes 9 

contractually bound to make its lenders whole. But the holding company has 10 

no contract obligation to supply the utility with sufficient equity or to limit 11 

its access to the utility’s retained earnings through dividends. In other words, 12 

the holding company’s contractual need to avoid defaulting on its loan 13 

agreements has to take precedence over its noncontractual aspiration to 14 

supply the utility with capital. That is an inarguable financial reality. 15 

 16 

This reality applies to this transaction despite there being no new debt 17 

associated with it. That is because NextEra is an acquisitive company. It has 18 

tried other acquisitions—including acquisitions that would have required 19 

new debt—and it has refused to limit or subject to Commission jurisdiction 20 

its future acquisitions—which also could involve debt. 21 

 22 

• When a nonutility affiliate fails, or faces financial or competitive difficulty, 23 

investors view the holding company as more risky, raising its finance costs. 24 

The utility affiliate’s future capital needs, both equity and debt, become more 25 

expensive. 26 

 27 

4. Market structures 28 

Q. What factors do you recommend that the Commission consider in assessing how 29 

this acquisition can affect the markets in which the many affiliates of the post-30 

acquisition entity will sell services? 31 

A. An acquisition can make a market more competitive or less competitive, thereby 32 

increasing or decreasing efficiency, cost, quality, customer service, and innovation. 33 

Before addressing an acquisition, therefore, a commission should envision the type of 34 

market structure most likely to produce, cost-effectively, those goods and services the 35 
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commission wants to be available. Only by envisioning that desirable market structure 1 

can a commission assess whether a proposed acquisition impairs or jeopardizes progress 2 

toward that market structure. 3 

The Virginia General Assembly has decided that there should be retail 4 

competition for High-Load customers. In Part VII below, I address how this acquisition 5 

will worsen an existing market structure problem; specifically, VEPCO’s incentives and 6 

opportunities to favor rate-basing new infrastructure, over having that infrastructure be 7 

provided by competitive retail suppliers or the new High-Load customers. The resulting 8 

diminution in the competitiveness of the retail market will impair or jeopardize 9 

customers’ rights to adequate service at just and reasonable rates.  10 

Q. How do you recommend that the Commission apply its policies on business 11 

activities, corporate and governance structure, financial structure, and market 12 

structure to a proposed acquisition? 13 

A. With a conscientious study of business activities, corporate structure and culture, 14 

financial structure, and market structure, the Commission can determine if the post-15 

acquisition entity will have motivations, opportunities, and powers that impair or 16 

jeopardize VEPCO’s ability to provide adequate service at just and reasonable rates. If 17 

the post-acquisition entity will have motivations, opportunities, and powers that can 18 

cause it to act adversely to the customers’ interests, the Commission then must 19 

determine whether it is feasible to design conditions that will, without plausible 20 

exception (remember the statutory phrase “will not”), prevent the post-acquisition entity 21 

from using its powers to act on those motivations and opportunities—actions that can 22 

impair or jeopardize adequate service at just-and-reasonable rates. If those conditions 23 

are feasible, then the Commission also must find that it has the legal authority to impose 24 

those conditions. 25 



27 

The Commission also must determine whether it has the resources, authority, 1 

and practical ability to enforce the conditions. By “practical ability,” I mean the ability 2 

to impose consequences proportionate to the violation—including the ability to require 3 

an unwinding of the original transaction, or a revocation of the utility’s privilege to 4 

serve. Practical ability does not exist if those proportionate financial consequences 5 

would have to be moderated by the regulator because of the public’s dependence on the 6 

wrongdoer and the absence of alternative providers.12  A transaction that puts the 7 

regulator in this position of moral dilemma—a position of weakness—conflicts with 8 

customers’ right to adequate service at just-and-reasonable rates. 9 

On these four major areas—business activities, corporate structure, financial 10 

structure, and market structure—I am unaware that the Commission has an express 11 

policy. The Commission needs such a policy to address this transaction, because 12 

NextEra’s acquisition of Dominion would change Dominion, literally overnight. 13 

Owning and controlling Dominion would be a NextEra with literally thousands of 14 

affiliated businesses, one with a major utility monopoly in Florida and competitively 15 

risky generation companies throughout the U.S., one with nuclear generation whose 16 

future waste storage plans and costs remain unknown, one with captive insurance 17 

 
12 See, e.g., Gulf States Utilities Co. v. Louisiana Pub. Serv. Comm’n, 578 So.2d 

71 (La. 1991) (upholding commission decision to allow imprudent costs in rates because 

of concern over the utility’s solvency); Decision on Fines and Remedies to be Imposed 

on Pacific Gas and Electric Company for Specific Violations in Connection with the 

Operation and Practices of its Natural Gas Transmission System Pipelines, Decision 

15-04-024 at sec. 5.3.3 (Calif. Pub. Utils. Comm’n Apr. 9, 2015) (“There is no dispute 

that the Commission must consider PG&E’s financial resources in setting the penalty 

amount”). 
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companies, one that has tried multiple times to buy other utilities and now insists on the 1 

unreviewed ability to keep trying. 2 

These many concerns all arise from a utility holding company’s central conflict 3 

between its shareholders and its utility subsidiary’s customers. That conflict is not 4 

inherent in a standalone utility business, because there the legitimate interests of 5 

shareholders and customers are aligned. But once we introduce additional businesses, 6 

the shareholder interest in the profitability of the whole unavoidably conflicts with the 7 

customer interest in the performance of their local utility. 8 

D. Conclusion on the relationship between transactional purpose and the 9 

prohibition against impairment and jeopardy 10 

Q. On the principles applicable to this transaction, summarize your recommendations 11 

to the Commission. 12 

A. I recommend that the Commission assess the Petitioners’ direct submission by asking 13 

this question: Does it show that NextEra’s presence and control of Dominion and 14 

VEPCO will never, under any and all plausible circumstances, impair or jeopardize 15 

VEPCO’s ability to provide, and the Commission’s ability to ensure that VEPCO 16 

provides, adequate service at just-and-reasonable rates? 17 

The Petitioners cannot meet that test. In pursuing the transaction’s true purposes, 18 

the NextEra-controlled, combined company will have motivation and opportunity to act 19 

adversely to the VEPCO customers’ right to receive adequate service at just-and-20 

reasonable rates. The Petitioners’ purpose, and their plans to carry out that purpose, 21 

cause impairment and jeopardy in these five ways:  22 

• This transaction converts a government-granted, public-interest franchise 23 

into a private asset sold for private gain. 24 

 25 
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• NextEra will have—and refuses to relinquish—total legal control over every 1 

aspect of Dominion’s finances, capital expenditures, management, and 2 

operations. 3 

 4 

• NextEra’s business activities—current and future, known and unknown—5 

create new risks for VEPCO and its customers. 6 

 7 

• In seeking, and intending to keep, a 23.1%, $12.5 billion control premium, 8 

Dominion has acted inconsistently with VEPCO’s obligations to its 9 

customers. 10 

 11 

• To meet the investor expectations that they created, the Petitioners must 12 

favor rate-based transmission and generation over competitively tested 13 

alternatives, weakening competition and subjecting customers to the risk of 14 

stranded costs. 15 

 16 

Q. Does your approach rule out all mergers and acquisitions? 17 

A. No. I identified above characteristics of acquisitions that would cause them to satisfy the 18 

statute’s “will not” standard. The above-described understanding of that standard 19 

distinguishes transactions whose central purpose is utility service from transactions 20 

whose central purpose is something else. It screens out acquisitions that impair or 21 

jeopardize adequate service at just and reasonable rates, and screens in those that don’t. 22 

It allows the transacting companies to demonstrate—with facts, not with advertising—23 

that their purpose is to improve performance. And by preventing adverse acquisitions, 24 

this understanding of the standard makes more room for, and invites utility boards and 25 

executives to look for, acquisitions that improve service or lower its cost. True 26 

performance-enhancing acquisitions should not have to compete for scarce capital and 27 

scarce regulatory attention with acquisitions that seek only private gain for the 28 

transacting companies.  29 
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Q. What if the Commission views the “will not impair or jeopardize” standard as 1 

allowing for some risk of harm, on the grounds that all business—even a pure-play, 2 

local utility business—involves some risk? 3 

A. The direct answer is this: The Commission would be disregarding the General 4 

Assembly’s words and its explicit purpose. The Commission would be arrogating a 5 

power that the citizenry’s elected representatives kept for themselves—to exclude 6 

acquisitions that impair or jeopardize. 7 

As for the notion that all business—even a utility business—involves risk, that 8 

statement is true. But VEPCO and NextEra conduct very different businesses, thus incur 9 

very different risks. That difference, between a utility company and a holding company, 10 

undermines the argument posed by the question. 11 

For a pure-play utility business like VEPCO, the risks arise from capital 12 

expenditures and operating expenses necessary to create and operate the complex 13 

machinery that produces and delivers electricity. The utility conducts those activities 14 

solely to serve its utility customers. Because customer service is the sole reason for 15 

those risks, the logical, standard practice is to make the local utility customers 16 

compensate investors for those risks—such as through the revenue requirement’s 17 

components for cost of debt and cost of equity. The customer then gets the benefits of 18 

the service. There is symmetry between the benefits that customers receive and the risks 19 

and costs that they bear. 20 

With NextEra’s acquisition, the new risks arise not from VEPCO’s utility 21 

business but from NextEra’s Florida utility and U.S. nonutility businesses. The 22 

symmetry thus disappears: Because of what financial analysts call “contagion,” risks 23 

associated with the cost of capital can fall on the utility’s customers, while the benefits 24 

that flow from those risks go entirely to NextEra. As well, the nonutility businesses 25 
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receive indirect financial support from VEPCO’s captive customers, but those customers 1 

receive no compensation for that support from NextEra’s investors.  2 

To ignore this difference, between (a) the symmetry embedded in proper utility 3 

ratemaking and (b) the asymmetry caused by exposing utility customers to nonutility 4 

business risks, is to misapply a general concept of risk to this specific situation. 5 

Q. What if the Commission views the “will not” standard as allowing minor harm, as 6 

long as that harm is offset by benefits? 7 

A. The Commission would have, again, erroneously converted an explicit prohibition 8 

against harm into a permission of harm. The Commission then would be making two 9 

additional errors. 10 

First, as I will explain in Part IX.B, the Commission would be crediting as 11 

benefits inducements that come from outside the NextEra-Dominion transaction. 12 

Section 56-90 aims its prohibition of harm at harm from granting “the petition.” Any 13 

benefits that the Commission could use to offset the harm must also come from granting 14 

“the petition.” Under section 56-90, the “petition” to be approved is the request for 15 

approval of the transaction that section 56-89 says requires a petition: a transaction to 16 

acquire control of a public utility. The Petitioners’ proposed benefits don’t come from 17 

the transaction; they come from NextEra’s internal treasury—an asset having no 18 

connection to the transaction, which is the combining of two holding companies. The 19 

proposed benefits don’t make the status quo service more “adequate” or lower cost, 20 

because they do not affect cost. They are no different than sending checks in the mail, 21 

the only difference being that for the $10 a month, NextEra will be commandeering 22 

VEPCO’s billing procedures to send the money.  The proposed tangible benefits—$10 a 23 
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month for a few years, office tower, charitable contributions—are all remote from the 1 

transaction because they come from NextEra funds that pre-exist the transaction. 2 

Second, the nontangible, aspirational claims—the “better access to capital” and 3 

“best practices” and “scale” and “size”—these are the same tired advertisements that 4 

accompany most utility M&A proposals in other states. They have no evidentiary 5 

backing—not in this proceeding; and Petitioners cite no evidence from the dozens of 6 

mergers and acquisitions that have occurred in other states.  7 

I turn now, in Parts III–VII, to the acquisition’s five distinct causes of 8 

impairment and jeopardy. 9 
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III. Cause of impairment or jeopardy #1: Dominion and NextEra treated 1 

Dominion’s control of a government-granted, public-interest monopoly 2 

franchise as a private asset to be sold for private gain 3 

Q. Are there risks to customers in the way Dominion and NextEra became signatories 4 

to their Merger Agreement? 5 

A. Yes. To see why, it is necessary first to understand this transaction’s essence. Dominion 6 

is selling control of its government-granted franchise privilege for its own private gain. 7 

NextEra is buying control of that privilege for its own private gain. Dominion sought 8 

the highest acquisition price. NextEra sought to buy future rate-base opportunities. Their 9 

shared purpose, their central purpose, was to monetize VEPCO’s state-granted, state-10 

protected control over VEPCO’s captive customers. The transaction negotiations had 11 

nothing to do with improving performance for utility customers. 12 

By placing their private-interest goals above public-interest performance, the 13 

two companies produced a transaction that is inconsistent with VEPCO’s obligation to 14 

take no action that would impair or jeopardize adequate service at just-and-reasonable 15 

rates. I explain why in these five subsections: 16 

• Dominion’s purpose: Sell its government privilege at the highest possible 17 

price. 18 

• NextEra’s purpose: Buy rate-base opportunities to be funded by VEPCO’s 19 

captive customers. 20 

• For the negotiators on both sides, true customer benefits were irrelevant to 21 

the transaction. 22 

• The negotiations were not disciplined by competitive-market forces. 23 

• By focusing primarily on gain, Dominion acted inconsistently with VEPCO’s 24 

duty to serve its customers at just-and-reasonable rates. 25 



34 

A. Dominion’s purpose: Sell VEPCO’s government-granted privilege at the 1 

highest possible price 2 

Q. Explain the nature of this transaction, from VEPCO’s perspective. 3 

A. For decades, VEPCO has been the beneficiary of a government-granted franchise: the 4 

exclusive right and privilege to provide electric service to captive customers within a 5 

state-assigned territory that, for all customers except High-Load customers, no 6 

competitor may enter. VEPCO also enjoys rates set by this Commission under legal 7 

principles that promise the utility a reasonable opportunity to recover, and to earn a fair 8 

return on, the used-and-useful investments that it prudently made to serve those captive 9 

customers.  10 

VEPCO’s franchise is a valuable privilege. It has enabled Dominion’s 11 

shareholders to earn reasonable profits from Dominion’s activities at relatively low risk. 12 

Mechanically speaking, Dominion’s shareholders are selling to NextEra their Dominion 13 

stock; but practically speaking, they are selling to NextEra—which is not a public utility 14 

and therefore has no obligation to serve—complete control of this privilege.  15 

Understood for what it is—selling control of a public privilege for private 16 

gain—this transaction cannot satisfy the statute’s “will not” standard. Dominion was not 17 

seeking the best provider of service for its customers; it was seeking the greatest 18 

financial gain from the sale of its stock. The transaction was not the product of a 19 

thorough Dominion process designed to identify the option that would best protect or 20 

improve service for customers—or even the option certain to cause no impairment or 21 

jeopardy. Rather, the transaction arose from a financial opportunity to monetize 22 

Dominion’s regulated utility business. Because the transaction’s fundamental purpose 23 

was not to secure or improve adequate service at just and reasonable rates, and because 24 
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Dominion made no effort to determine whether VEPCO’s control by NextEra might 1 

cause impairment or jeopardy, there is no basis for finding that the transaction “will not 2 

impair or jeopardize adequate service at just and reasonable rates.” 3 

Q. Explain why Dominion selected NextEra. 4 

A. As made clear in the S-4 Proxy Statement’s narrative,13 Dominion wasn’t looking for 5 

any acquirer, let alone an acquirer that could improve service or lower cost or an 6 

acquirer whose control would definitely not cause impairment or jeopardy. Initially, 7 

Dominion wasn’t looking for anyone to improve its access to capital, or to improve its 8 

operations, or to increase “scale,” or to improve its bond ratings, or to lower its 9 

operating costs, or to increase its profits, or to help it prepare for new demand, or to give 10 

its customers bill credits. Dominion was busy working on its annual plans based on its 11 

standalone status. It was only when NextEra’s CEO Ketchum offered a premium that 12 

Dominion decided, on Nov. 14, 2025, to consider an acquisition—and to consider it 13 

seriously enough to sign a mutual nondisclosure and standstill agreement.14 14 

Dominion continued to work on its standalone plans, while also comparing the 15 

profitability of those plans to the profitability associated with NextEra’s offer. There is 16 

no evidence that Dominion looked into, or even thought about, whether NextEra had 17 

characteristics that could expose VEPCO to impairment or jeopardy. Dominion’s 18 

 
13 The S-4 Proxy Statement (July 9, 2026) is available at  

https://www.sec.gov/Archives/edgar/data/753308/000110465926082301/tm2614888-

13_s4.htm. The accession number is 0001104659-26-082301. NextEra’s SEC identifier 

(CIK) is 753308. 

14 S-4 Proxy Statement at 70-71. 

https://www.sec.gov/Archives/edgar/data/753308/000110465926082301/tm2614888-13_s4.htm
https://www.sec.gov/Archives/edgar/data/753308/000110465926082301/tm2614888-13_s4.htm
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management did recognize that there were “risks” associated with NextEra’s proposal.15 1 

But there is no evidence that those “risks” related to VEPCO’s ability to provide 2 

adequate service at just and reasonable rates. Dominion’s advisor J.P. Morgan also 3 

looked at alternative counterparties, focusing on “their likely ability to pay a premium, 4 

their growth potential and selected other key considerations.”16 5 

Starting in January 2026, Dominion’s Board focused more on NextEra, 6 

“instruct[ing] management to request a meaningful increase in the premium” along with 7 

more clarity on regulatory commitments. Dominion also was sufficiently concerned 8 

about the financial condition of NextEra’s nonutility businesses to “engage outside 9 

consultants” on that topic.17 10 

At Dominion’s repeated insistence, NextEra raised the control premium from 11 

20.2% (October 2025) to 22.3% (March 2026) to a final 23.1% (all measured against the 12 

May 15, 2026 closing price, and excluding the $360 million cash payment to address 13 

Dominion stock dilution).18 14 

On March 6, 2026, Dominion received interest from a “Party A” (not identified 15 

in the Proxy Statement). If NextEra were truly the partner with whom Dominion could 16 

create the most customer benefits (or any customer benefits), Dominion would have 17 

rejected Party A immediately, for that reason alone. Instead, Dominion’s Board engaged 18 

 
15 Id. at 71-72 (“Management of Dominion Energy also discussed risks and 

regulatory considerations in NextEra Energy’s preliminary proposal.”). 

16 Id. at 73. 

17 Id. at 73. 

18 Id. at 73-80. 
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with “Party A,” even after March 25, 2026. Why did Dominion not then reject Party A? 1 

Answer: “Dominion continued discussions with the goal of seeking improved terms 2 

from Party A.”19 Dominion eventually rejected Party A—because, in part, Party A’s 3 

premium was “materially below” NextEra’s offer.20 4 

Once Dominion received, from NextEra and from Party A, these signals that it 5 

was a desirable acquisition target, Dominion could have put the word out for acquirers 6 

whose central purpose would be to improve service or lower its customers’ cost. 7 

Dominion never did so. Dominion focused only on the two companies that were 8 

offering, or might offer, a good price. 9 

These facts, taken together, contradict Mr. Blue’s under-oath insistence that “we 10 

entered into this combination because it will allow us to serve our customers, our 11 

communities, and our shareholders even better than our already strong performance as a 12 

stand-alone company today.”21 If the purpose of this transaction were to “serve our 13 

customers,” it would not have been necessary to insist on NextEra’s raising its offer, or 14 

to delay agreement with NextEra in hopes of getting more from Party A, or to limit the 15 

effort to only the two entities that appeared. And there would be extensive evidence of 16 

Dominion pressing NextEra for specific commitments to improve VEPCO’s service and 17 

lower its costs. There is no such evidence—no strong evidence, no weak evidence, no 18 

evidence. 19 

 
19 Petitioners’ Response to CV1-80. 

20 S-4 Proxy Statement at 80. 

21 Blue Direct at 5:21. 
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B. NextEra’s purpose: Buy rate-base opportunities, to be funded by VEPCO’s 1 

captive customers 2 

Q. What do you recommend that the Commission understand about NextEra’s 3 

transactional purpose? 4 

A. NextEra is buying opportunities to grow VEPCO’s rate base. Doing so gets for 5 

NextEra’s shareholders a portion of Virginia-related earnings, paid for by VEPCO’s 6 

customers, that would otherwise go solely to Dominion’s shareholders.22 7 

We know that paying the premium to get new earnings is NextEra’s central 8 

purpose, because the transaction’s foundational documents state no accountable, 9 

enforceable customer-benefit purpose. Nowhere in the Proxy Statement, or in the 10 

Investor Presentation, is there mention of a NextEra plan—a real plan—to provide 11 

Virginia electric service at a higher quality or lower cost than VEPCO’s status quo 12 

service. NextEra has produced no document indicating that customer benefit was ever 13 

even a minor reason for this acquisition. The company witnesses’ under-oath assertions 14 

about a customer-benefit purpose are all post-hoc assertions. They are not factual 15 

evidence of contemporaneous negotiating purpose. 16 

Under the just-and-reasonable standard, VEPCO has a duty to provide service at 17 

the highest cost-effective quality, and at a price no higher than necessary. If customer 18 

benefit were Dominion’s true reason for this transaction, VEPCO’s duty would have 19 

prevented it from insisting on a premium, to avoid NextEra’s walking away. The only 20 

reason for NextEra to offer a premium, therefore, and the only reason for Dominion to 21 

 
22 See Investor Presentation (May 18, 2026) at 30 (“Largest regulated capital 

investment opportunity in the industry by wide margin”; “Unmatched large load 

opportunity”). Id. at 40 (“~11% regulatory capital employed CAGR through 2032”). 

Indeed, one reason why Dominion insisted on a premium was to compensate for those 

forgone earnings. 
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insist on one, is if each party’s real priority was money: NextEra paying something for 1 

the opportunity to increase its future earnings, and Dominion getting the highest 2 

possible price in return for shifting to NextEra’s shareholders a portion of its future 3 

earnings. And that is exactly what this transaction is: a financial arrangement. 4 

NextEra’s CEO Ketchum says that “NextEra’s experience will complement and 5 

bolster Dominion’s capabilities” in meeting Virginia’s growing demand.23 This is self-6 

praise substituting for facts. He points to no deficiency in VEPCO’s capability that 7 

would require “bolstering.” His term “complement,” used properly, applies when 8 

different things are meshed to produce new value, as when a sandwich emerges from 9 

bread and baloney. But he describes neither bread nor sandwich. Offering self-praise as 10 

evidence—implicitly expecting the Commission to copy those phrases into an approval 11 

order—is an invitation to the Commission to undermine its institutional legitimacy. 12 

C. For the negotiators on both sides, tangible, enforceable customer benefits 13 

were irrelevant to their transaction 14 

1. The Proxy Statement shows that the negotiators mainly cared about 15 

transaction price and regulatory approval 16 

Q. In the negotiations over the transaction, on what subjects did Dominion and 17 

NextEra focus? 18 

A. The Proxy Statement makes clear that the negotiations focused on these items:24 19 

• growth in earnings from rate-basing more capital expenditures, 20 

• the size of the purchase price, 21 

• the form of the purchase price (cash vs. all stock vs. mix of cash and stock), 22 

 
23 Ketchum Direct at 4:20-5:6. 

24 S-4 Proxy Statement at 70-83. 
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• the penalty Dominion would pay NextEra if Dominion backed out to take a 1 

higher offer from a different acquirer, 2 

• the fee NextEra would pay Dominion if NextEra backed out to take an offer 3 

from an acquirer, 4 

• tax considerations, 5 

• whether and which Dominion individuals would have seats on NextEra’s 6 

Board, 7 

• regulatory diversification, 8 

• “enhanced balance sheet and credit profile,” and 9 

• dividend policy. 10 

None of these terms has any connection to customer benefits. 11 

The Proxy Statement’s list of “Reasons for the Merger” does include these vague 12 

categories of customer benefits: “increased scale and scope,” and “complementary 13 

strengths and combined expertise.” But as with the testimony that recites those same 14 

points, in often the same words, these items are too generic to count as evidence. 15 

Despite extensive discovery by the intervenors, the Petitioners have provided no 16 

internal documents demonstrating any factual support for their generic assertions that 17 

the transactional purpose was to improve service or lower costs for Virginia customers. 18 

There is no evidence of pre-negotiations or mid-negotiations documents specifying 19 

performance outcomes; no documents showing plans to produce performance outcomes. 20 

Given Petitioners’ failure to provide factual support, the Commission must assume that 21 

there is none. With no document of a purpose to benefit customers, the Commission 22 

must conclude that the central purpose was to benefit shareholders. The real reason for 23 

the transaction—the reason that mattered to the voting shareholders, the rating agencies, 24 
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and the authors of the fairness opinions—is the private financial benefit to Dominion 1 

and NextEra. 2 

Q. Is there other evidence from the negotiations that customer benefit was not 3 

Dominion’s purpose? 4 

A. Yes. According to the Proxy Statement narrative, at no point did Dominion’s executives 5 

and advisors demand, or even ask, that prospective acquirers offer any operational or 6 

cost improvements that would benefit the customers. There is no evidence that any 7 

Dominion Board member directed Dominion management to say to NextEra, “Show us 8 

what VEPCO is doing now that you can do better, as a result of our selling you control 9 

of our franchise, so that we can assess your offer from the perspective of our 10 

customers.” During the Dominion Board’s deliberations, no one gathered or presented 11 

any serious information, conducted serious analyses, or made any serious plans, about 12 

how the transaction would affect VEPCO’s performance for its customers. Customer 13 

benefits were beside the point. 14 

Q. What about the bill credits? 15 

A. As I explain in Part IX.B below, the funds to support the bill credits will come from 16 

NextEra’s treasury, not from transaction savings. They are the product of regulatory 17 

strategy to induce support, not transactional design to produce savings. They were not 18 

the reason why the Dominion Board voted for the acquisition. For Dominion and 19 

NextEra, this transaction was purely a financial transaction—a sale of franchise control 20 

to increase earnings for both. 21 
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Q. What if Dominion argues that the Proxy Statement never mentioned true customer 1 

benefits because the chief purpose of a Proxy Statement is to discuss shareholder 2 

benefits? 3 

A. The premise is correct but the reasoning is wrong. Yes, the chief purpose of a Proxy 4 

Statement is to explain to shareholders why the transaction is good for them. But had 5 

Dominion insisted on serious customer benefits and had NextEra committed to provide 6 

them, the commitment would have been a cost and risk to NextEra shareholders—the 7 

cost of implementation and the risk of penalties if implementation failed. The Proxy 8 

Statement would have had to disclose those costs and risks. 9 

Q. Didn’t each of NextEra and Dominion obtain a fairness opinion from its respective 10 

financial advisor? 11 

A. Yes, but the purpose of a fairness opinion is to verify that the price is fair to 12 

shareholders; it tells us nothing about fairness to customers. 13 

Q. On this subject of transaction purpose, what conclusion do you recommend that 14 

the Commission draw about the Petitioners’ candor? 15 

A. On candor, I recommend that the Commission draw a negative conclusion. The main 16 

reason is the extent to which the Petitioners’ four witnesses insist, wrongly, that the 17 

transaction’s purpose was customer benefit when the true purpose was shareholder 18 

benefit. Consider also how Petitioners responded to Staff’s straightforward question 3-19 

112: 20 

Please refer to Blue Direct at 6-7. Please explain in detail the extent to 21 

which the “historic challenges associated with unprecedented load 22 

growth and resource adequacy challenges” and the fact that the DOM 23 

Zone in PJM is “home to the largest concentration of data centers in the 24 

world” drove DEI’s decision to merge with NextEra. 25 

Key is Staff’s phrase “the extent to which.” Staff was obviously seeking evidence about 26 

the transaction’s purpose. A question about the extent to which needs an answer that 27 

refers to extent—as in wholly, partially, minimally, not at all, 51%, 2%. The response to 28 
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Staff 3-112 is a complete nonanswer, a mere repetition of the generic, formulaic 1 

advertising that appears throughout the Petitioners’ commentaries: 2 

As the referenced testimony, which continues through page 8, notes, the 3 

Merger will bring greater scale, financial strength, and operational breadth 4 

and experience to both Dominion and NextEra that will be beneficial as 5 

utility operators face the historic challenges associated with unprecedented 6 

load growth, including from data centers. The ability to manage that load 7 

growth here in Virginia responsibly, effectively, fairly, and efficiently—8 

which DEV is currently successfully doing—will be further enhanced by 9 

the Merger. As the referenced testimony further notes, though, data center 10 

load growth is not the sole driver for the Merger from either DEV’s or 11 

DEI’s perspective. Load growth and economic development are occurring 12 

across the states which the Dominion and NextEra utilities serve for other 13 

reasons as well. And even without that load growth, there are customer 14 

benefits associated with being able to buy, build, finance, and operate 15 

more efficiently and effectively as a utility. The benefits of the Merger are 16 

holistic in that regard. 17 

2. Confirmation of the irrelevance of customer benefits: Both 18 

companies reserved the right to walk if a more profitable proposal 19 

appeared 20 

Q. Is there other information showing that customer benefit was not the transaction’s 21 

purpose? 22 

A. Yes. Customer benefit—or at least guaranteeing that the transaction “will not impair or 23 

jeopardize adequate service at just and reasonable rates”—could not have been a 24 

transaction purpose because each company granted to the other the right to walk if a 25 

“Superior Proposal” appeared. The Merger Agreement defines a Superior Proposal as 26 

one that is more profitable, not one that is better for the customers. Relevant details 27 

follow. 28 

Merger Agreement sec. 4.02(d) provides this right to Dominion: 29 

(d) Notwithstanding anything to the contrary contained in Section 4.02(a) 30 

or Section 4.02(b), prior to the Company Requisite Vote, in response to a 31 

bona fide written Company Acquisition Proposal that did not result from 32 

a breach of this Section 4.02, if the Company Board determines in good 33 

faith (x) after consultation with the Company’s financial advisors and 34 

outside legal counsel, that such Company Acquisition Proposal is, or 35 
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could reasonably be expected to lead to, a Company Superior Proposal 1 

and (y) after consultation with the Company’s outside legal counsel, that 2 

the failure to take any of the following actions would be, or would 3 

reasonably be expected to be, inconsistent with its fiduciary duties under 4 

applicable Law, the Company may (i) furnish or provide information 5 

(including non-public information or data) regarding, and afford access 6 

to, the business, properties, assets, books, records and personnel of, the 7 

Company and its Subsidiaries, to the Person making such Company 8 

Acquisition Proposal and its Representatives; provided, however, that the 9 

Company shall as promptly as is reasonably practicable make available 10 

to Parent any non-public information concerning the Company or its 11 

Subsidiaries that is provided to any Person pursuant to this clause (i) to 12 

the extent such information was not previously made available to Parent 13 

and (ii) engage in discussions and negotiations with such Person and its 14 

Representatives with respect to such Company Acquisition Proposal; 15 

provided, further, that, prior to taking any of the actions set forth in the 16 

foregoing clauses (i) or (ii), the Person making such Company 17 

Acquisition Proposal has entered into an Acceptable Company 18 

Confidentiality Agreement (it being understood that the negotiation of 19 

such Acceptable Company Confidentiality Agreement shall not be 20 

deemed to be a breach of Section 4.02(a) or Section 4.02(b)). 21 

Translated: If after the signing of the Merger Agreement but before closing, a 22 

different prospective acquirer (meaning, not NextEra) offers Dominion a transaction 23 

that, compared to the transaction with NextEra, is more beneficial to Dominion’s 24 

shareholders, where Dominion’s rejection of that alternative transaction would violate 25 

its fiduciary duty to its shareholders, Dominion has reserved the right to accept that 26 

transaction in place of its transaction with NextEra. 27 

Merger Agreement sec. 4.03(d) provides a comparable right to NextEra: 28 

(d) Notwithstanding anything to the contrary contained in Section 4.03(a) 29 

or Section 4.03(b), prior to the Parent Shareholder Approval, in response 30 

to a bona fide written Parent Acquisition Proposal that did not result from 31 

a breach of this Section 4.03, if the Parent Board determines in good faith 32 

(x) after consultation with Parent’s financial advisors and outside legal 33 

counsel, that such Parent Acquisition Proposal is, or could reasonably be 34 

expected to lead to, a Parent Superior Proposal and (y) after consultation 35 

with Parent’s outside legal counsel, that the failure to take any of the 36 

following actions would be, or would reasonably be expected to be, 37 

inconsistent with its fiduciary duties under applicable Law, Parent may, 38 

(i) furnish or provide information (including non-public information or 39 
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data) regarding, and afford access to, the business, properties, assets, 1 

books, records and personnel of, Parent and its Subsidiaries, to the 2 

Person making such Parent Acquisition Proposal and its Representatives; 3 

provided, however, that Parent shall as promptly as is reasonably 4 

practicable make available to the Company any non-public information 5 

concerning Parent or its Subsidiaries that is provided to any Person 6 

pursuant to this clause (i) to the extent such information was not 7 

previously made available to the Company and (ii) engage in discussions 8 

and negotiations with such Person and its Representatives with respect to 9 

such Parent Acquisition Proposal; provided, further, that, prior to taking 10 

any of the actions set forth in the foregoing clauses (i) or (ii), the Person 11 

making such Parent Acquisition Proposal has entered into an Acceptable 12 

Parent Confidentiality Agreement (it being understood that the 13 

negotiation of such Acceptable Parent Confidentiality Agreement shall 14 

not be deemed to be a breach of Section 4.03(a) or Section 4.03(b)). 15 

Translated: If after the signing of the Merger Agreement but before closing, 16 

NextEra receives an offer to have a defined portion of its business acquired by an entity 17 

other than a Dominion affiliate, where that offer is more beneficial to NextEra’s 18 

shareholders than NextEra’s proposed transaction with Dominion, and where NextEra’s 19 

rejection of that more favorable agreement would violate NextEra’s fiduciary duty to its 20 

shareholders, NextEra has reserved the right to accept that transaction in place of its 21 

transaction with Dominion. 22 

These provisions underscore how remote was the two companies’ transactional 23 

purpose from VEPCO’s duty to provide adequate service at just and reasonable rates. 24 

Worse than remote, the transactional purpose was literally indifferent to how NextEra’s 25 

characteristics and plans would expose VEPCO to impairment and jeopardy. Dominion 26 

could reject NextEra in favor of another acquirer, even one less likely to produce 27 

customer benefits, as long as the alternative offered the Dominion shareholders more 28 

money—and regardless of whether that alternative would bring impairment and 29 

jeopardy. 30 
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I recognize that provisions like these are commonplace in merger agreements for 1 

publicly traded companies. They protect a target’s board from shareholder lawsuits for 2 

breach of fiduciary duty to seek the highest price. But fiduciary duty to shareholders 3 

under state corporate law doesn’t change VEPCO’s duty to customers under state 4 

public-utility law. Otherwise, routine limits on the authorized return on equity, or safety 5 

standards with penalties, would be superseded by the fiduciary duty to get the highest 6 

possible profit. The question that the Commission must answer is whether this 7 

transaction “will not” “impair or jeopardize” “adequate service” at “just and reasonable 8 

rates.” That standard does not allow a government-protected, government-privileged 9 

utility to sell control of its franchise, its assets, its operations, and its decisionmaking on 10 

terms that maximize its gain while making customer benefits an afterthought. 11 

D. The negotiations were not disciplined by competitive-market forces 12 

Q. Is there a reason why this transaction deserves skepticism rather than deference? 13 

A. Yes, because the transaction was not disciplined by the forces of effective competition. 14 

In markets characterized by effective competition, competitive success depends largely 15 

on merit. In the mergers-and-acquisitions context, the target’s desire for a high price is 16 

disciplined by the acquirer’s need to retain the target’s former customers.  Consider the 17 

sale of an apartment building, in a city with plenty of apartment vacancies—and 18 

therefore effective competition among building owners. The building seller will demand 19 

the highest possible price, but the buyer will resist paying a price above what she 20 

predicts she can recover as she competes for tenants. So the building buyer will pay a 21 

premium no greater than the new economic value she believes she can create as the new 22 

owner. The new owner can create new value by increasing quality, allowing her to raise 23 

the rent; or by lowering costs, allowing her to increase earnings. That new economic 24 
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value is a customer benefit. Competitive pressures discipline the acquisition price. The 1 

interests of building seller, building buyer, and current and future tenants are all aligned. 2 

With that competitive discipline in place, an acquisition contest run by the seller, based 3 

on highest possible price, can produce a public-interest result. In a merger or acquisition 4 

involving a monopoly, where there is no competitive process, that discipline is missing. 5 

E. By focusing primarily on gain, Dominion acted inconsistently with 6 

VEPCO’s duty to serve its customers at just-and-reasonable rates 7 

Q. What is a public utility’s obligation to its customers? 8 

A. A utility receives from its state government the privilege of selling an essential service, 9 

free of the pressures of competition. In return, the utility must serve all its customers 10 

using the most cost-effective practices, charging just-and-reasonable rates reflecting the 11 

lowest feasible cost.  Consider these precedents: 12 

• A utility must operate with “all reasonable economies.”25 13 

• A utility must use “all available cost savings opportunities...as well as 14 

general economies of management.”26 15 

• A utility has an obligation to serve at “lowest feasible cost.”27 16 

 
25 El Paso Natural Gas Co. v. Federal Power Commission, 281 F.2d 567, 573 

(5th Cir. 1960). 

26 Midwestern Gas Transmission Co. v. E. Tenn. Natural Gas Co., 36 FPC 61 

(1966), aff’d sub nom. Midwestern Gas Transmission Co. v. Federal Power 

Commission, 388 F.2d 444 (7th Cir. 1968). 

27 Potomac Elec. Power Co. v. Pub. Serv. Comm’n of D.C., 661 A.2d 131, 137 

(D.C. 1995). 
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These regulatory standards replicate the pressures of competition.28 In 1 

effectively competitive markets, a firm that fails to operate with all reasonable 2 

economies, or that fails to serve at lowest feasible cost, or that fails to achieve all 3 

available savings, loses its customers to companies that perform better. If VEPCO is not 4 

subject to this discipline, it will not be providing adequate service at just-and-reasonable 5 

rates. 6 

Q. Did Dominion’s selection process square with VEPCO’s obligation to its 7 

customers? 8 

A. No. Dominion focused primarily on its shareholders’ gain—as evidenced by its 9 

insistence on a premium and on reserving the right to walk if a more shareholder-10 

friendly proposal arrived. By focusing primarily on its shareholders’ gain, it 11 

subordinated its duty to maximize customer benefit—a requirement of just-and-12 

reasonable rates. Dominion thus impaired—by not maximizing—VEPCO’s customers’ 13 

right to adequate service at just-and-reasonable rates.  14 

Q. Does your view of a utility’s responsibility preclude all acquisitions of utilities? 15 

A. No, only acquisitions that create opportunity and incentive for the combined company to 16 

impair or jeopardize the utility customers’ interests. Had Dominion acted consistently 17 

with VEPCO’s obligation to make rates just and reasonable, its process for selecting 18 

acquirers would have placed customers first. It would have started with a list of 19 

performance improvements or cost reductions that it wanted to achieve, then searched 20 

for the acquirer most likely to make those performance improvements and cost 21 

 
28 As required by Delmarva Power & Light Co. v. Public Service Comm’n of 

Maryland, 370 Md. 1, 6 (2002). 
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reductions happen. Dominion had no such list, so it made no search. It had no interest in 1 

performance-improving acquisitions. 2 

Q. Isn’t seeking the highest price what profit-maximizing acquisition targets routinely 3 

do? 4 

A. In effectively competitive markets, yes; but as I explained in Part III.D above, using the 5 

apartment building sale as an example, effective competition imposes a constraint. In 6 

competitive markets, the target’s desire for a high price is disciplined by the acquirer’s 7 

need for the target to keep its customers.  8 

Q. Didn’t the Dominion Board have a fiduciary duty under state corporate law to 9 

maximize its shareholders’ wealth? 10 

A. I assume so. But a corporate board’s fiduciary duty is subject to its other legal duties, 11 

like its duties under utility law. Otherwise companies could, without legal consequence, 12 

evade taxes, trade with forbidden countries, or subject workers to health hazards, all to 13 

carry out their fiduciary duty to maximize shareholder wealth. 14 

The analogy between competition and regulation works here as well. As I have 15 

discussed, in competitive markets the fiduciary responsibility to get the highest price is 16 

constrained by market reality: If the acquisition target demands too high a price, the 17 

acquirer will be unable to serve its customers without raising prices or cutting quality, 18 

thereby losing customers. In effectively competitive markets, the fiduciary pursuit is 19 

constrained by competition; in utility monopoly markets, the fiduciary pursuit must be 20 

constrained by this Commission’s regulatory decisions. 21 

Applying that reasoning here: Whatever corporate law duty the Dominion Board 22 

had to maximize shareholders’ wealth is constrained by VEPCO’s state-law duty to 23 

serve its customers cost-effectively, charging rates no higher than just-and-reasonable 24 

levels. Choosing NextEra based on price instead of performance violated VEPCO’s 25 
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public-utility duty. That is why utility holding companies are inherently problematic—1 

they have no public-utility duty. The Commission can prevent this misbehavior by 2 

confirming that the franchise is a privilege to be earned through performance, not an 3 

asset to be sold for gain. 4 

Q. What if Petitioners argue that the purchase price was comparable to that paid in 5 

other acquisitions of utilities? 6 

A. If those other transactions were, like this one, undisciplined by competition for the 7 

customers’ benefit, the argument is circular. The $12.5 billion, 23.1% control premium 8 

at issue here has no objective connection to VEPCO’s obligation to make its rates just 9 

and reasonable. The control premium’s sole characteristic is that it is the highest price 10 

Dominion could get NextEra to pay. 11 
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IV. Cause of impairment or jeopardy #2: NextEra will gain—and refuses 1 

to relinquish—complete legal control over every aspect of Dominion’s 2 

future: finances, capital expenditures, management, and operations 3 

Q. Explain the purpose of this Part IV. 4 

A. Dominion seeks to sell to NextEra control of a Commonwealth-created, 5 

Commonwealth-protected privilege. That privilege has unique value because it comes 6 

from the Commonwealth’s decision to make electric service a monopoly service, for all 7 

but High-Load customers. This Part IV now explains what control means in reality—an 8 

explanation made difficult by NextEra’s inability or refusal to reveal anything about its 9 

control plans. This Part has these subparts: 10 

• Complete ownership means complete control. 11 

• Asked to cede control over VEPCO, NextEra refused. 12 

• NextEra’s references to Virginia-based decisionmaking are nonbinding, 13 

unenforceable distractions from the facts. 14 

• Given the inconsistencies between NextEra’s and VEPCO’s business 15 

purposes, NextEra’s control of VEPCO means that there will always be 16 

plausible possibilities of harm. 17 

• NextEra’s refusal to say how it will influence or control VEPCO’s decisions 18 

is a distinct source of jeopardy. 19 

• Rearranging NextEra Board memberships doesn’t diminish NextEra’s 20 

control over VEPCO. 21 

• Dominion’s transfer of total control violates VEPCO’s public-service 22 

obligations. 23 

A. Complete ownership means complete control 24 

Q. Which VEPCO decisions will NextEra have the power to control? 25 

A. Complete ownership means complete control. NextEra says as much: It “will assume 26 

the same rights, role, and authority currently and historically held by Dominion Energy, 27 
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Inc.”29 What NextEra calls its “governance role” includes “oversight of enterprise-level 1 

strategy, compliance and risk management, capital investment and financing as well as 2 

other industry-standard roles and responsibilities.”30 NextEra therefore will have the 3 

power to control all of the following decisions, because each affects NextEra’s financial 4 

condition. And each is integral to VEPCO’s public-service obligations: 5 

• if and when VEPCO seeks rate increases or decreases; 6 

• how to make the tradeoff between reliability and cost, e.g., when to invest in 7 

distribution, transmission, generation, demand management, or energy 8 

efficiency; 9 

• how to make the tradeoff between increasing earnings or moderating rates, 10 

such as whether to satisfy load by adding to rate base vs. purchasing from 11 

third parties, or encouraging demand management or energy efficiency; 12 

• whether, when, and how much to spend on cybersecurity and storm response; 13 

• whether to fund public-service investment by using retained earnings vs. 14 

accessing capital markets (and in the latter case, whether to issue equity or 15 

debt, and from whom to borrow and under what terms); 16 

• when to pay dividends to the parent, in what amounts (Asked whether there 17 

is “any decision about such dividends that will be, as a legal matter, 18 

exclusively a decision by Dominion, free of any influence or control by 19 

NextEra,” NextEra answered “no.”31); and 20 

• what to say to bond rating agencies when they request information on the 21 

utilities’ earnings potential, cash flow, and the “regulatory environment.” 22 

Q. Does NextEra’s power to control VEPCO’s decisions include decisions about 23 

employees? 24 

A. Yes. Merger Agreement sec. 5.06(a) states:  25 

Following the Effective Time and until the eighteen-month anniversary of 26 

the Effective Time, Parent shall not terminate the employment of the 27 

 
29 Response to CV1-97. 

30 Response to Staff 1-50. 

31 Response to CV1-39.a. 
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individuals who are employed by the Company or any of its 1 

Subsidiaries[.] 2 

 3 

That Dominion felt a need to restrain NextEra’s termination power for 18 months makes 4 

clear that NextEra will have that power—the power to reach into Dominion’s employee 5 

files and terminate whomever NextEra wants—after 18 months. NextEra doesn’t 6 

disagree. It said: 7 

Parent’s [i.e., NextEra’s] authority with respect to Dominion employees 8 

would arise through its [i.e., NextEra’s] ownership and governance rights 9 

over the Company [i.e., Dominion] and its subsidiaries, not because 10 

those individuals would become direct employees of Parent.32 11 

Since the employees would be employees of Dominion, not NextEra, how could 12 

NextEra effect terminations? NextEra’s answer: 13 

NextEra would not itself become the direct employer of Dominion utility 14 

employees solely by virtue of the combination of entities. Any 15 

employment action would be implemented through the applicable 16 

Dominion employing entity and in accordance with applicable law, 17 

corporate governance requirements, and the commitments in the Merger 18 

Agreement.33 19 

In other words, NextEra’s corporate control of Dominion (“corporate 20 

governance requirements”) allows it to interfere, as it wishes, in VEPCO’s relationships 21 

with its employees. As for “the commitments in the Merger Agreement,” other than the 22 

18-month moratorium NextEra has no restraint on its power to interfere. NextEra 23 

acknowledges that it has the power to “direct the Dominion CEO to terminate an 24 

 
32 Response to CV1-52. 

33 Id. 
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individual’s employment . . . as may be consistent with applicable law, corporate 1 

governance processes, and the Merger Agreement.”34 2 

On the surface, “all employment decisions regarding employees of Dominion 3 

will continue to be made by the local Dominion management team subject to applicable 4 

law”; but in reality, the “governing corporate documents” give NextEra total control.35 5 

And, it turns out, NextEra will exercise that control even if it wastes customers’ money. 6 

Consider this dialogue:36 7 

Questions 8 

Please refer to NextEra’s commitment to provide job protection for 9 

Dominion Energy Virginia employees for 18 months following closing: 10 

a. Does the commitment apply to Dominion Energy Virginia employees 11 

whose positions are determined by Dominion Energy Virginia 12 

management to be no longer necessary? Please explain. 13 

b. If the answer to subpart (a) is yes, please explain the rationale for 14 

applying the commitment to positions that Dominion Energy Virginia 15 

management has determined are no longer necessary. 16 

Responses 17 

a. Yes. Merger Commitment No. 12 applies to Dominion Employees 18 

through the eighteen-month anniversary of the Effective Time, subject to 19 

the exceptions stated in the commitment. The commitment provides that 20 

NextEra shall not terminate the employment of covered Dominion 21 

Employees during that period except for cause or material failure to 22 

satisfactorily perform assigned duties. Thus, a determination that a 23 

particular position is no longer necessary, standing alone, would not 24 

provide an independent basis for termination during the 18-month period 25 

unless the circumstances also fall within one of the stated exceptions. See 26 

Exhibit C to the Joint Petition, Merger Commitment No. 12. 27 

b. The 18-month job-protection commitment is a transition-related 28 

protection intended to provide stability to employees following closing 29 

 
34 Id. 

35 Id. 

36 CV4-2. 
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and to preserve the experience and expertise necessary to maintain safe, 1 

reliable, and affordable electric service. The commitment establishes a 2 

temporary protection against merger-related employment disruption, 3 

subject to the exceptions expressly identified in the commitment. See 4 

Joint Petitioners’ Response to Clean Virginia Interrogatory Nos. 1-52 and 5 

1-75(b). 6 

This dialogue makes clear that NextEra’s control over VEPCO’s operations can 7 

extend all the way, at customers’ expense, to keeping individual people employed even 8 

if the need for their jobs disappears—just so NextEra can say in this proceeding that it is 9 

“protecting employees.” An acquirer that makes customers pay for such wastefulness 10 

cannot prove that its acquisition “will not impair or jeopardize adequate service at just 11 

and reasonable rates.” 12 

Q. In what ways can NextEra exercise control over VEPCO? 13 

A. NextEra can exercise control by having the NextEra Board order actions by the 14 

Dominion Board, and on to VEPCO. NextEra can also direct Dominion’s Board to 15 

select as VEPCO executives individuals likely to absorb and carry out NextEra’s 16 

priorities—such as maximum rate-basing of new capital expenditures. 17 

Another method is through career ladders. Since NextEra is larger than 18 

Dominion, VEPCO’s employees will have opportunities for advancement within 19 

NextEra. Managers and executives aspire to higher positions. They get those higher 20 

positions in part by pleasing their superiors. Within an independent Dominion, the top 21 

managers can go only so far; if they want to advance in their field they would have to 22 

leave Dominion. That means creating a record of excellence that prospective outside 23 

employers will value. The risk here is that VEPCO employees with ambition will focus 24 

on pleasing NextEra superiors based on NextEra’s financial factors, rather than 25 

achieving performance excellence based on VEPCO customer satisfaction. (Remember, 26 
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as explained in Part III, that NextEra’s transactional purpose is purely financial.) And 1 

with NextEra continuously considering more acquisitions, there is a risk that managers 2 

who want to rise will be thinking about growth through acquisitions—a goal unrelated 3 

to, and a distraction from, serving their Virginia customers. 4 

Q. On how NextEra will exercise control, has NextEra been forthcoming? 5 

A. No. When asked, “[w]ithin the post-transaction holding company structure, who will 6 

have what power over which Dominion decisions?” the companies objected to the 7 

request as 8 

overly broad, unduly burdensome, and potentially voluminous and 9 

cumulative to the extent it seeks “all decisions.” Joint Petitioners further 10 

object to the extent the request requires original work to respond. Joint 11 

Petitioners object to the premise of this request, which is hypothetical in 12 

nature and calls for a speculative response on future events.37 13 

The question is not “overly” broad; it is merely as broad as the scope of NextEra’s 14 

power over VEPCO’s decisions. It is not “unduly” burdensome, because whatever the 15 

“burden” is, it is essential for the Commission to know who at NextEra, with what 16 

experience and what motivations, will be making decisions that affect Virginia. Indeed, 17 

for NextEra to view an essential Commission need as “burdensome” to NextEra is 18 

additional evidence that NextEra’s transactional purpose is not to make Virginia 19 

customers better off or this Commission’s job easier. And if the response would be 20 

“voluminous,” then there must be many forms of NextEra control that the company now 21 

would have to catalogue to make the response truthful and complete. Finally, that 22 

answering this straightforward question would take “original work” signals that NextEra 23 

is so focused on acquiring control of Dominion’s future rate-basing opportunities that it 24 

 
37 Response to CV1-38.a. 
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has not given much thought to how it will use that control. All these factors add risk to 1 

Virginia’s electricity future—risk that the statute’s “will not” standard does not allow. 2 

Q. Comment specifically on NextEra’s control over Dominion’s debt issuances. 3 

A. NextEra concedes that all Dominion issuances of long-term debt, and of hedging of debt 4 

instruments, will be subject to review by NextEra’s CFO.38 The NextEra CFO’s 5 

responsibility is, of course, responsibility for the financial condition of the entire 6 

NextEra system. As an employee of NextEra, not a public utility, that CFO has no legal 7 

responsibility for public-utility finance. 8 

It is impossible to interpret NextEra’s words on this subject in any way other 9 

than skeptically. Staff Question 5-164 asked the correct question: “Will NextEra’s Chief 10 

Financial Officer have the final decision-making authority over DEV [i.e., VEPCO] 11 

financing decisions with respect to long-term debt and any hedging of debt 12 

instruments?” NextEra answered “No.” But following that “no” came this caveat: 13 

Final decision making with respect to DEV long-term debt and hedging 14 

of debt instruments resides, and will continue to reside, with the DEV 15 

board with appropriate and customary corporate oversight provided in 16 

the future by the NextEra Energy, Inc. Board. . . . 17 

The term “oversight,” and the corporate reality (NextEra owns and therefore controls 18 

Dominion), unavoidably mean that the “No” answer is incorrect. The only way to 19 

guarantee that NextEra will not control Dominion’s financing decisions is through an 20 

intercorporate agreement that (a) states without caveat that final financing decisions 21 

remain with Dominion, unobstructed by NextEra; (b) commits NextEra not to 22 

 
38 Response to Staff 4-125. 
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“oversee,” but merely to “observe” Dominion decisions; and (c) permits no change to 1 

that language without Commission approval.39 2 

B. Asked to cede control over VEPCO, NextEra refused 3 

Q. Has NextEra shown willingness, post-closing, to cede control over VEPCO to 4 

Dominion? 5 

A. No. NextEra has refused to forgo control over any particular category. Clean Virginia 6 

posed to NextEra this question: “Please state whether NextEra will agree never to direct 7 

any decisions that affect in any way, directly or indirectly Dominion’s rates or quality of 8 

service. Please explain.” NextEra answered: 9 

NextEra does not agree. . . . Joint Petitioner Witness [NextEra CEO] 10 

Ketchum will have overall leadership responsibility for the combined 11 

company, and it is illogical to suggest that one or more of his leadership 12 

decisions could not have an indirect effect on Dominion’s rates or quality 13 

of service. Post closing, Joint Petitioner witness Blue will have 14 

responsibilities over the combined regulated utilities and will report to 15 

Mr. Ketchum. . . .40 16 

In other words, NextEra will control VEPCO, because while Mr. Blue will 17 

oversee the regulated utilities, Mr. Ketchum controls Mr. Blue. Any other way to view 18 

the corporate and executive relationships is, NextEra says, “illogical.” 19 

Q. Concerning the term “illogical,” is there a logical inconsistency in NextEra’s 20 

responses to questions on control? 21 

A. Yes. Either Mr. Baine is contradicting Mr. Ketchum, or NextEra is hoping to make the 22 

issue go away by having it both ways. CV1-74 asked as follows: 23 

 
39 See also Response to Staff 5-178(b) (containing similar “oversight” language 

in the context of VEPCO capital expenditures, referring to “appropriate and customary 

corporate oversight [of capital investment and financing] provided by the NextEra 

Energy, Inc. Board of Directors, which may include approval of certain capital 

investment and financing decisions made by DEV”). 

40 Response to CV1-50. 
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Please refer to Baine Direct at page 4. How can you guarantee that day-1 

to-day operations will not change, when NextEra has control of 2 

Dominion? Please cite all commitments that NextEra and its leadership 3 

have made never to influence Dominion’s day-to-day operations, or any 4 

other Dominion decisions. 5 

Petitioners gave this answer: 6 

The extent of the Joint Petitioners’ voluntary merger commitments in this 7 

proceeding are contained in their Joint Petition and related testimony, 8 

exhibits, and schedules. 9 

The “Petition and related testimony” says that VEPCO’s decisions will be made by 10 

VEPCO’s local management. But NextEra’s Mr. Ketchum will have the power to 11 

control Mr. Blue. Both things cannot be true. 12 

From this dialogue, the Commission must assume that NextEra’s view—that 13 

ownership means control—has not changed since 2017. That year, the Texas 14 

Commission had insisted that, to win the Commission’s approval of NextEra’s bid to 15 

acquire the utility Oncor, the Oncor Board had to operate independently of NextEra. 16 

Here was the reaction of NextEra’s then-CEO: 17 

Obviously we can’t pay $18.7 billion for a utility that we can’t run, and 18 

we can’t control the board and we can’t have access to dividends, . . .41 19 

Here, NextEra is paying a $12.5 billion premium to get control. Unless Mr. Ketchum 20 

disagrees with Mr. Robo, he is not paying that premium (plus the billions reflected in 21 

the trading price) if he can’t “run” the utility, “control [the utility’s] board,” and “have 22 

access to [the utility’s] dividends.”  23 

 
41 “Texas regulators unlikely to reverse rejection of NextEra-Oncor deal,” Utility 

Dive (May 19, 2017) (quoting from an earnings call in April 2017), available at 

https://www.utilitydive.com/news/texas-regulators-unlikely-to-reverse-rejection-of-

nextera-oncor-deal/443123/. 
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C. NextEra’s references to Virginia-based decisionmaking are nonbinding, 1 

unenforceable distractions from the facts 2 

Q. Has NextEra made a commitment to local control? 3 

A. Not if one defines “commitment” correctly. A “commitment” is “a promise to do or give 4 

something.”42 The quoted definition is the dictionary’s first—and thus primary—5 

definition. The dictionary’s third definition is “the attitude of someone who works very 6 

hard to do or support something.” Regulators cannot rely on “attitude” because attitude 7 

is not enforceable. Regulators of monopolies must create obligations and enforce them, 8 

because if “attitude” becomes variable, customers still have no alternative to the utility. 9 

In any event, attitude requires actions, not just words—especially not words that (a) 10 

between Mr. Ketchum and Mr. Baine, contradict each other; but (b) between Mr. 11 

Ketchum and Mr. Robo, support each other. On VEPCO-level control, NextEra has 12 

made no “commitment” because it has made no “promise” in a legal sense—no 13 

commitment or promise the breach of which by NextEra causes a negative consequence 14 

to NextEra. This transaction, by statutory language, is a transfer of control. The 15 

transaction is transferring control to NextEra. 16 

Q. What about what NextEra calls its “commitments” that Dominion will manage its 17 

own business? 18 

A. The statements are not commitments. Consider Commitment 8: 19 

Dominion Energy Virginia shall manage its operations as a separate 20 

regional business and will retain local responsibility for making decisions 21 

to achieve Company objectives. 22 

This sentence merely describes any local utility’s preexisting, formal responsibilities 23 

under state utility law. It does not change the “governance” (NextEra’s word) reality that 24 

 
42 See http://www.merriam-webster.com/dictionary/commitment. 
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NextEra will own and control Dominion. The Commonwealth has granted to VEPCO, 1 

not NextEra, the right and responsibility to provide electric service. Commitment 8 does 2 

not remove or reduce NextEra’s power to dictate VEPCO’s “objectives” or to direct 3 

VEPCO’s actions. If, for example, NextEra directs VEPCO to “maximize rate-basing of 4 

capital expenditures for High-Load customers and take all possible actions to prevent 5 

competitive suppliers from supplying those customers,” VEPCO’s executives—if they 6 

want to keep their jobs—will have to comply. 7 

Indeed, Commitment 11 makes NextEra’s control plain: 8 

From and after the Effective Time [i.e., per Merger Agreement section 9 

1.03, when the Commission issues a certificate of merger, or later if the 10 

parties agree] until December 31, 2029, NextEra shall maintain 11 

Dominion Energy Services, Inc. and shall cause it to continue to provide 12 

the same or substantially similar services to Dominion Energy Virginia 13 

[i.e., VEPCO] at no less than the level, scope, quality, and frequency of 14 

such services as provided immediately before the Effective Time. 15 

The only commitment here is to leave DES in place until the stated date.  If NextEra did 16 

not have complete power over this service affiliate’s future, there would be no reason 17 

for NextEra to commit to refrain from making changes until December 31, 2029. This 18 

small example applies not only to the allocation of responsibility for corporate services 19 

at Dominion, but to all other features of corporate structure, service responsibility, and 20 

lines of authority. 21 

Q. Doesn’t NextEra promise a Richmond headquarters? 22 

A. Yes. The Merger Agreement at section 5.16(a) provides that NextEra “shall maintain 23 

dual headquarters in Juno Beach, Florida and in Richmond, Virginia and operating 24 

headquarters in Cayce, South Carolina[.]” But a physical Richmond headquarters 25 

doesn’t diminish NextEra’s legal control over Dominion. “Dual” doesn’t mean “equal,” 26 

it doesn’t mean “standalone,” and it doesn’t mean “deferential.” A headquarters is a 27 
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place where executives work. Executives make plans and give orders. From the 1 

Richmond headquarters, Dominion executives will make plans and give orders about 2 

service in Virginia. From the Juno Beach headquarters, NextEra executives will give 3 

orders to Dominion’s executives. NextEra’s executives will do so because they work for 4 

NextEra’s Board, which controls NextEra, which in turn owns and controls Dominion. 5 

NextEra’s top executives will have complete power over Dominion’s executives, no 6 

matter how many headquarters exist. 7 

Q. Are you surprised by NextEra’s failure to respond clearly to questions about 8 

control of VEPCO? 9 

A. No.  The gap between words and commitment is unsurprising, because hierarchical 10 

control is inherent in the holding company form.  As the Supreme Court famously stated 11 

about the parent holding company Copperweld: 12 

A parent and its wholly owned subsidiary have a complete unity of interest.  13 

Their objectives are common, not disparate; their general corporate actions 14 

are guided or determined not by two separate corporate consciousnesses, 15 

but one.  They are not unlike a multiple team of horses drawing a vehicle 16 

under the control of a single driver.  With or without a formal “agreement,” 17 

the subsidiary acts for the benefit of the parent, its sole shareholder.43 18 

The Supreme Court is describing corporate reality. Corporate reality applies to 19 

NextEra just as it applied to Copperweld. This corporate reality conflicts with what 20 

NextEra wants the Commission and Virginians to believe—that control of VEPCO will 21 

remain with VEPCO. Reality is otherwise. 22 

 
43 Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 771 (1984) 

(holding that “Copperweld and its wholly owned subsidiary Regal are incapable of 

conspiring with each other for purposes of sec. 1 of the Sherman Act”). 
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Q. Are there ways for the Commission to address NextEra’s insistence on control over 1 

VEPCO and its decisions? 2 

A. Yes, there are several ways to address NextEra’s insistence on control over VEPCO and 3 

its decisions. One way would be for the Commission to attach a condition addressing 4 

control. The condition could take several different forms. It could, for example, 5 

• forbid any control, 6 

• create a limited list of decisions that NextEra could control without 7 

Commission review, 8 

• require advance Commission permission for specific NextEra exercises of 9 

control, or 10 

• contain some combination of these ideas, where different options apply to 11 

different categories of decisions. 12 

The problems with this type of condition are obvious. First, the Commission does not 13 

have clear statutory jurisdiction, post-transaction, to give orders to NextEra, or to 14 

penalize NextEra for noncompliance, short of unwinding the acquisition. Second, this 15 

type of condition enmeshes the Commission in the details of operations—a problem 16 

arising not from the Commission’s desire to do so but from the central fact that VEPCO 17 

will be subject to the control of a holding company that has no public-utility 18 

responsibility, but that does have a mission of using its control of VEPCO to increase 19 

rate base and offset NextEra’s other risks. 20 

Another regulatory approach would be to condition any approval on the Virginia 21 

General Assembly’s making NextEra, post-transaction, subject to this Commission’s 22 

jurisdiction for any of its activities that affect or could affect VEPCO’s performance. 23 

With that authority, the Commission then could directly guide NextEra’s control 24 



64 

decisions. Asked to support that logical response to the corporate-governance “illogic” 1 

that NextEra cited, NextEra refused.44 2 

D. Given the inconsistencies between NextEra’s and VEPCO’s business 3 

purposes, NextEra’s control of VEPCO means that there will always be 4 

jeopardy 5 

Q. Are there concerns that arise from the combination of two facts—NextEra’s 6 

control of VEPCO, and NextEra’s corporate purposes being different from 7 

VEPCO’s?45 8 

A. Yes. In a utility holding company system, the utility’s board must fulfill two main legal 9 

duties: (a) its utility-law duty to provide reliable service to its customers at just-and-10 

reasonable rates, and (b) its corporate-law duty to maximize value for its holding 11 

company shareholder. Focusing on the utility’s board alone, these two duties present no 12 

inherent conflict, because the utility’s corporate-law duty to its holding company 13 

shareholder is always constrained by other laws: child labor law, hazardous waste law, 14 

tax law, minimum wage law—and utility law. 15 

 
44 CV1-73.b: Would you commit to seek passage of legislation in Virginia that 

would make NextEra, as a corporate entity, subject to the Commission’s jurisdiction for 

any of its activities that affect or could affect Dominion Energy Virginia? 

 

Response:  No. Please see Joint Petitioners’ response to subpart (a). 

 

The response to subpart (a) has nothing to do with the issue: 

 

The referenced statement from Mr. Ketchum is straightforward and 

consistent with Joint Petitioners’ Merger Commitments, including local 

leadership of Dominion Energy Virginia and its continued operation as a 

regulated entity subject to Commission jurisdiction, just as exists today 

under the corporate structure with Dominion Energy, Inc. as Dominion 

Energy Virginia’s corporate parent. 

45 This subsection is drawn from my book Regulating Mergers and Acquisitions 

of U.S. Electric Utilities: Industry Concentration and Corporate Complication (Edward 

Elgar Publishing 2020), at Chapter 7.1. 
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While the utility has no inherent conflict, its holding company owner does. 1 

Unlike its utility subsidiaries, the holding company has no utility-law duty to utility 2 

customers. Nor has it any statutory obligation to provide the utility with equity and debt 3 

at reasonable cost. Free of statutory obligations, its goals can conflict with the utility’s 4 

obligations. And with the power to control VEPCO, it can take actions that conflict with 5 

the utility’s obligations. 6 

One example of conflict concerns the destination of the utility’s profits: By 7 

selling service at commission-set rates, a prudently performing utility earns a reasonable 8 

profit. The utility’s holding company parent decides that profit’s destination. The parent 9 

holding company can order the utility to— 10 

• keep the profit within the utility as retained earnings, ready to finance utility 11 

capital expenditures that earn more profit; 12 

• send dividends to the parent, so that the parent can invest them in other 13 

businesses, use them to retire debt, or pay them out to the ultimate 14 

shareholders—leaving the utility dependent on the parent for future equity; 15 

or 16 

• use the profit to provide financial support to other holding company 17 

affiliates—leaving the utility not only dependent on the parent for more 18 

equity, but also vulnerable to those affiliates’ losses. 19 

The holding company will choose among these options based on its strategic 20 

goals, not necessarily on the utility customers’ needs. That is the source of the conflict.46 21 

 
46 See, e.g., Order Instituting Rulemaking Concerning Relationship Between 

California Energy Utilities and Their Holding Companies and Non-Regulated Affiliates, 

2006 Cal. PUC LEXIS 241, at *4-5, *7 (finding that (1) “circumstances which create 

conflicts for the utilities between serving their customers or helping their holding 

companies and other affiliates are becoming more widespread;” and (2) PUHCA 1935’s 

repeal in 2005, entry of utility holding companies into competitive businesses, and the 

close ties between competitive and monopoly affiliates, all “call[] into question the 

ability or willingness of the utility holding companies to fulfill their obligations to make 

the utility’s capital requirements a first priority”). 
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I am not saying that a utility’s ultimate holding company is inherently indifferent 1 

to its utility subsidiary’s financial condition and ability to perform. I am emphasizing 2 

the practical reality that a holding company with many subsidiaries seeks to maximize 3 

the value of its portfolio, not the cost-effectiveness of any one member. And capital, like 4 

any economic resource, is scarce. So the risk of conflict exists—between the utility’s 5 

service obligation to its customers, and the holding company’s portfolio-maximization 6 

obligation to its shareholders. As the D.C. Commission found: The utility Pepco, after 7 

its acquisition by the holding company Exelon, “will face competition for shareholder 8 

capital from a larger number of regulated affiliates as well as a number of unregulated 9 

affiliates who may need resources to stem losses.”47 10 

E. NextEra’s refusal to say how it will influence or control VEPCO’s decisions 11 

is a distinct source of jeopardy 12 

Q. Given NextEra’s failure to provide facts on how it will go about influencing and 13 

controlling VEPCO’s decisions, what concerns arise? 14 

A. Nowhere does the Petition, testimony, Merger Agreement, or discovery material identify 15 

who at NextEra will control which Dominion decisions, when, or for how long. 16 

Nowhere does NextEra identify any Dominion decision that NextEra commits not to 17 

control. The Commission therefore must assume that NextEra’s discretion to determine 18 

what to control, and when, literally has no clarity and no practical limit. 19 

The Commission thus remains uninformed about the central question presented 20 

by this transfer-of-control transaction: Who will be in charge of what, and how will the 21 

individuals with control exercise that control, with what procedures and with what level 22 

of competence? Without this information, the Commission has no evidentiary basis on 23 

 
47 Exelon-PHI Merger, 2015 D.C. PUC LEXIS 203, at *173-174 ¶ 142. 
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which to determine that the transaction “will not impair or jeopardize adequate service 1 

at just-and-reasonable rates.” That fact by itself makes approval impossible. 2 

That same fact becomes a distinct risk—the risk that NextEra’s executives and 3 

witnesses will continue to deprive the Commission of information it needs to understand 4 

the influences on VEPCO’s decisions, and the extent of conflicts between NextEra’s 5 

holding company investment priorities and VEPCO’s franchise obligation to serve. That 6 

risk does not exist today; it is a result of this proposed transaction. That risk is a distinct 7 

reason why the Commission cannot find the transaction “will not” impair or jeopardize. 8 

Suppose Mr. Blue retired from leading VEPCO and Dominion, and NextEra 9 

executives were interviewing candidates to replace him. The interviewers would surely 10 

ask candidates to describe their plans for overseeing the utility’s many departments, 11 

specifically in terms of the extent to which they will control details vs. defer to the 12 

expertise and knowledge of existing sub-executives who will be reporting to them. 13 

Suppose Candidate X responded this way: “I have no idea.” or “I don’t know.” or “To 14 

answer that question is unduly burdensome.” No rational NextEra decisionmaker would 15 

take this candidate seriously. But that is precisely how NextEra has answered the same 16 

question about its plans for Dominion. The Commission’s only rational response is to 17 

reject this candidate; specifically, this transaction. 18 

Q. Is there a distinct concern about the effect on VEPCO’s customers of NextEra’s 19 

control over VEPCO’s decisions about electric service and rates?  20 

A. Yes. The witnesses list hypothetical improvements but don’t back the list with 21 

enforceable metrics. Moreover, even if there were enforceable metrics, NextEra cannot 22 

make these things happen without interaffiliate contracts that make NextEra 23 

accountable. Yet the Petition contains no specific interaffiliate arrangements, leaving the 24 
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Commission unable in future rate cases either to reflect the improvements in cost 1 

reductions or to protect against undocumented interaffiliate charges. That gap makes 2 

this Petition deserving of rejection because there are post-transaction risks of 3 

impairment and jeopardy that the Commission cannot identify or quantify. Perhaps the 4 

Petitioners think that the Commission’s inability to quantify a risk means the risk is 5 

zero. That is not how rational reasoning, and the burden of proof, work.48 6 

 
48 See, e.g., Lynchburg Gas Co. v. State Corp. Comm., 217 Va. 855, 859-60 

(1977) (upholding Commission’s disapproval of Lynchburg Gas’s proposal to acquire 

shares in its nonutility affiliate Lynco, in part because Lynchburg failed to provide, with 

respect to the interaffiliate relationship, evidence on which the Commission could 

“ascertain how Lynchburg would allocate common costs[; also] no evidence was 

provided to suggest that compensation would be forthcoming to the utility for services it 

renders to the expanded operations of Lynco”; as a result, the application had not 

“sufficiently detailed the proposed arrangements to enable the Commission in any later 

rate proceeding to determine the cost of service for [Lynchburg’s natural gas] 

customers” (quoting Commission brief)). 

 

See also Roanoke Gas Co. v. State Corp. Comm., 217 Va. 850 (1977). There the 

Virginia Supreme Court upheld the Commission’s disapproval of Roanoke Gas 

Company’s acquisition of stock to form and own a new propane subsidiary. The 

proposed acquisition was “intertwined with other proposed [interaffiliate] transactions.” 

But Roanoke told the Commission that “it is not contemplated or proposed” that the 

interaffiliate arrangements “be made the basis of a written agreement or agreements.” 

The Court held that Roanoke could not escape its obligation under section 56-77 “to file 

with the Commission a verified copy of any such contract or arrangement, regardless of 

the amount involved.” Thus “[no] evidence was provided . . . upon which the 

Commission could ascertain how Roanoke would allocate the costs of the various 

services provided to Diversified; no evidence was provided to suggest that a return 

would be forthcoming to Roanoke for the services proposed to be rendered, other than 

the return Roanoke contends it would receive on leased tanks and other equipment” 

(Court quoting Commission’s brief). As a result, “[neither] Roanoke’s application, nor 

its evidence, sufficiently detailed the proposed arrangements so as to enable the 

Commission in any later rate proceeding to determine the cost of service for [Roanoke’s 

natural gas] customers” (Court quoting Commission’s brief). Roanoke had provided “no 

basis for determining whether the proposed arrangements were in the public interest” 

(Court quoting Commission’s brief). 
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F. Rearranging NextEra Board memberships doesn’t diminish NextEra’s 1 

control 2 

Q. Comment on the Petitioners’ proposal to put Dominion Board members on the 3 

post-transaction NextEra Board. 4 

A. Merger Agreement sec. 5.16(c) provides that NextEra 5 

shall take all necessary action as soon as practical after the Effective Time 6 

to cause Parent’s [i.e., NextEra’s] board of directors at the Effective Time 7 

to consist of fourteen (14) members and appoint four (4) mutually 8 

agreeable current members of the Company Board or the Company’s [i.e., 9 

Dominion’s] executive management, one of which shall be Robert M. 10 

Blue, as directors to serve on Parent’s board of directors. 11 

This measure solves none of the problems that I’ve raised. In fact, it exemplifies the 12 

main one—NextEra’s control. First, it limits the number of Dominion Board members 13 

on the NextEra Board to a 29% minority. Second, it gives NextEra veto power over each 14 

of the four Dominion Board members offered. 15 

As a separate matter, each of the four will be individuals who voted to sell 16 

control of VEPCO’s government-granted privilege to NextEra, based on price instead of 17 

performance, for a $12.5 billion control premium that shareholders would keep all for 18 

themselves (as explained in Part VI below). They cast this vote without seeking, let 19 

alone obtaining, any truly tangible transaction value for VEPCO’s customers. (See Part 20 

IX.B for an explanation of why the bill credits are inappropriate because they have no 21 

connection to the transaction.) 22 

Q. Aren’t most of NextEra’s directors independent directors? 23 

A. Yes, but that fact does not affect the problems that I have raised. 24 

NextEra says that all directors of NextEra and Dominion, except for Mr. Blue 25 

and Mr. Ketchum, are independent directors.49 But independent directors don’t remove 26 

 
49 Response to CV1-37. 
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parent-utility conflict; along with the internal directors, they are the decisionmakers that 1 

cause the conflict. A utility board’s independent directors are independent only of the 2 

utility’s management; they are not independent of the company on whose board they sit. 3 

Indeed, the reason why independent directors are independent of management is so that 4 

their sole allegiance will be to the company. As explained in Part III above, the relevant 5 

company, NextEra, has a transactional purpose—profit through making acquisitions and 6 

managing the holding company’s portfolio of companies. That purpose impairs and 7 

jeopardizes VEPCO’s ability to carry out its electric-service purpose. 8 

Again: Independent directors are not “independent” like this Commission’s 9 

members are independent. A commission’s members are independent of the utility so 10 

that they can serve the public as defined by their statutory jurisdiction. In a corporation, 11 

independent directors are independent of the utility’s management so that they can serve 12 

the holding company’s shareholders’ interests. If the independent director sees a conflict 13 

between the holding company’s interests and the utility customers’ interests, the holding 14 

company prevails. 15 

If a utility board member were truly independent of the holding company, she 16 

could veto any holding company instruction that conflicted with the utility’s obligation 17 

to its customers. No typical independent director has that power—and NextEra hasn’t 18 

proposed an independent director who does. 19 

G. Dominion’s transfer of total control to NextEra violates VEPCO’s public-20 

service obligations 21 

Q. What other concerns arise from Dominion’s transfer of control over VEPCO to 22 

NextEra? 23 

A. A franchised utility may not contract away any powers that it needs to carry out its 24 

obligation to serve. As I explain in my textbook, “[a] utility that contracts away either its 25 
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managerial powers or control of its essential assets violates its franchise.”50 Consider 1 

these four examples: 2 

• A utility contracted to its affiliate “the power to control (1) the prices at 3 

which [Penn Water] may sell its product; (2) the extent to which [Penn 4 

Water] may extend its plant; (3) the territory in which [Penn Water] may sell 5 

its product; and (4) the amount of back feed energy which [Penn Water] must 6 

purchase from Consolidated.”51 7 

• A utility agreed with its competitor to forgo installing more gas pipe. The 8 

Court held that “a corporation cannot disable itself by contract from 9 

performing the public duties which it has undertaken, and by agreement 10 

compel itself to make public accommodation or convenience subservient to 11 

its private interests.”52 12 

• A franchised railroad company leased to another entity “its roads, buildings 13 

and rolling stock,” giving that company control of all the assets necessary to 14 

provide the railroad company’s franchised service.53 15 

• A utility transferred all its employees to an unregulated affiliate.54 16 

In each of these four situations, a court or commission found the utility’s action to be an 17 

unlawful transfer of the powers it needed to carry out its public-utility duties. 18 

Dominion has agreed to be acquired by NextEra, under a contract which gives 19 

NextEra control over Dominion and VEPCO, and where NextEra refuses to relinquish 20 

 
50 Regulating Public Utility Performance: The Law of Market Structure, Pricing 

and Jurisdiction at Chapter 2.B.5, p. 48 (Amer. Bar Assoc. 2d ed. 2021). 

51 Pa. Water & Power Co. v. Consol. Gas, Elec. Light & Power Co. of Baltimore, 

184 F.2d 552, 567 (4th Cir. 1950). 

52 Gibbs v. Baltimore Gas Co., 130 U.S. 396, 410 (1889). 

53 Thomas v. R.R. Co., 101 U.S. 71, 83 (1879). 

54 Application of Liberty Utilities (CalPeco Electric) LLC (U-933-E) for 

Exemption from the Affiliate Transaction Rules for Its Transactions with Liberty Utilities 

Service Corp., or, in the Alternative, for a Waiver from Affiliate Transaction Rules V.C, 

V.G.1, and V.G.2.c (Cal. Pub. Utils. Comm’n, 2017 Cal. PUC LEXIS 432 (Sept. 28, 

2017)). 
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any of that control. Dominion has thus acted inconsistently with VEPCO’s franchise 1 

duty. It has granted NextEra the power to do all these things and more: 2 

• limit VEPCO’s spending, 3 

• dictate when to seek rate increases, 4 

• determine when to invest in utility-oriented capital expenditures as opposed 5 

to inviting or allowing retail competitors to do so, 6 

• decide when Dominion should issue debt and when Dominion should pay 7 

dividends, and 8 

• determine employment policies, including whom to promote to managerial 9 

and executive positions, and when. 10 

For reasons discussed above, this transfer of control is not reconcilable with the statute’s 11 

“will not impair or jeopardize” language.  12 

  13 
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V. Cause of impairment or jeopardy #3: NextEra’s business activities—1 

current and future, known and unknown—create new risks for 2 

VEPCO and its customers 3 

Q. Explain the purpose of this Part V. 4 

A. In this Part V, I discuss the impairments and jeopardies arising from the undisputed and 5 

indisputable fact that NextEra’s business activities—current and future, known and 6 

unknown—create new risks for VEPCO and its customers. I will cover the following 7 

five points: 8 

• The acquisition subjects VEPCO to NextEra’s corporate complexity. 9 

• NextEra’s existing investments in higher-risk, nonutility businesses exceed 10 

Dominion’s in amount and type. 11 

• The acquisition brings additional but unknown risks because NextEra can 12 

acquire more companies of any type, industry, location, or amount—all 13 

without the Commission’s permission and advance knowledge. 14 

• Experience, logic, and economic theory confirm that the risks to VEPCO and 15 

its customers are not “speculative.” 16 

• NextEra is unprepared to identify, and unprepared to take responsibility for 17 

protecting customers from, the risks that it brings to VEPCO and its 18 

customers. 19 

Acquisition advocates typically argue that all these concerns are unproven. But 20 

under the statute, intervenors have no burden of proof. Under the statute’s strict “will 21 

not impair or jeopardize” standard, it is the Petitioners’ burden to prove that there is no 22 

plausible possibility of harm or risk. For the reasons discussed next, this transaction fails 23 

that standard. 24 

A. The acquisition subjects VEPCO to NextEra’s corporate complexity 25 

Q. Provide a picture of NextEra’s corporate complexity. 26 

A. Providing a single picture is impossible. NextEra has so many affiliates and subsidiaries, 27 

including “thousands of individual project entities,” that it confesses to being unable to 28 
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display them on a single organizational chart, either pre- or post-merger.55 Consider 1 

these facts: 2 

• “The total number of subsidiaries under NextEra Energy Transmission, LLC 3 

is 64 with a total capitalization of $4.929 B. Individual wind, solar, and 4 

storage projects are primarily held under ESI Energy, LLC (“ESI”).”56 5 

• “The total number of subsidiaries under ESI is 2,563 with a total 6 

capitalization of $69.0 B as of December 31, 2025.”57 7 

• “The total number of subsidiaries under FPL Group International, Inc. is 433. 8 

Total Capitalization [is] $0.2 B as of December 31, 2025.”58 9 

• “The total number of subsidiaries under USG Energy Gas Producer 10 

Holdings, LLC is 56. Total capitalization [is] $7.5 B as of December 31, 11 

2025.”59 12 

And these facts about three specific NextEra subsidiaries:60 13 

• “DCRBN was created to pursue renewable-powered digital infrastructure, 14 

principally crypto mining and data centers, and was repurposed to a passive 15 

holding company that holds the equity interests in Residential Energy 16 

Holdings, LLC, which is the direct parent company of EverBright, LLC. 17 

EverBright operates as a specialized financing marketplace and software 18 

platform, including leases, loans, and Power Purchase Agreements, for the 19 

residential solar and energy storage sector.” 20 

• “NEER is an energy infrastructure development company, with a diverse 21 

portfolio of renewables, nuclear, natural gas, and battery storage systems 22 

which collectively accounts for more than 42 GW of total generating 23 

 
55 Response to CV1-36 (“NextEra’s affiliates and subsidiaries include thousands 

of individual project entities and are not conducive to being reduced to a corporate 

organizational chart pre- or post-merger. See FPL’s Diversification Report provided in 

response to Clean Virginia Set 01-46 for a listing of all NextEra subsidiaries and 

affiliates.”). 

56 Response to CV1-61. 

57 Id. 

58 Response to CV1-62. 

59 Response to CV1-63. 

60 Response to CV1-66. 
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capacity in 41 states, as of the end of 2024. NEER has multiple subsidiaries 1 

which include, but are not limited [to], subsidiaries that offer wholesale 2 

energy products, that serve retail customers directly, that offer utility 3 

planning services, and that focus on providing solar and battery solutions for 4 

residential customers.” 5 

• “GEXA/NES are competitive energy supply businesses that serve retail 6 

customers directly. GEXA serves residential and small business electric 7 

customers in Texas, and through its subsidiaries, in New Jersey and Illinois. 8 

NES serves residential and business electric customers and provides natural 9 

gas supply to business customers. NES operates in sixteen (16) U.S. 10 

markets.” 11 

B. NextEra’s existing investments in higher-risk, nonutility businesses exceed 12 

Dominion’s in amount and type 13 

Q. Explain the purpose of this Part V.B. 14 

A. This Part V.B describes the new risks that Dominion, VEPCO, and VEPCO’s customers 15 

will face, and the regulatory workload that the Commission will have to take on, as a 16 

result of NextEra’s buying control of Dominion. I cover the following three topics: 17 

• Overnight, the acquisition will make Dominion’s corporate family more 18 

risky. 19 

• The acquisition will immediately diminish VEPCO’s importance to its 20 

holding company owner, from 72% to 27%. 21 

• Given its many other investments, NextEra has incentive and opportunity to 22 

take actions that raise VEPCO’s costs and reduce its access to equity. 23 

Clean Virginia witness Albert Lin provides examples of, and technical detail about, the 24 

types of risk that NextEra will bring. 25 

1. Overnight, the acquisition will make Dominion’s corporate family 26 

more risky 27 

Q. On the subject of risk, describe the contrast between how NextEra talks to 28 

investors and how NextEra talks to this Commission. 29 

A. Dominion’s ratio of utility-to-nonutility businesses is higher than NextEra’s, making 30 

Dominion less risky than NextEra. The utility business is less risky because for the 31 
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utility, regulators are required by state statute and the U.S. Constitution to set rates that 1 

give the utility a reasonable opportunity to earn a fair return on prudently incurred, 2 

used-and-useful investment. In contrast, nonutility businesses’ earnings depend on their 3 

performance merits and on market conditions. Thus when talking to investors, NextEra 4 

praises the transaction for making NextEra less risky by increasing NextEra’s ratio of 5 

utility-to-nonutility businesses, from 70% to 80%.61 But when talking to the 6 

Commission, NextEra’s witnesses not only omit that fact; they also omit its implication: 7 

VEPCO will become part of a NextEra-controlled holding company that has more risk 8 

than Dominion had. 9 

For all of NextEra’s thousands of higher-risk businesses, their future financial 10 

condition is necessarily uncertain. I discuss next the general reasons for that uncertainty, 11 

including regulatory risks and operating risks. NextEra’s witnesses say nothing about 12 

these risks, as if they don’t exist. They do exist. 13 

Q. Describe NextEra’s regulatory risks. 14 

A. NextEra talks about the benefits of a larger size. But that larger size necessarily means 15 

exposing VEPCO’s customers to larger risks. NextEra’s acquisition will enlarge every 16 

category of risks to which VEPCO’s customers are already subject. Here is a reminder 17 

of those categories: 18 

Risks in the monopoly businesses: Across NextEra’s U.S. businesses, 19 

policymakers are seeking to diversify energy options, including giving customers the 20 

quality and cost benefits of competition and more choices of supplies and suppliers. 21 

NextEra’s Florida utility business thus risks losing value and facing lower credit ratings, 22 

 
61 Investor Presentation at 11. 
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making NextEra’s own financial condition less secure. Virginia’s Commission has no 1 

influence over those risks. 2 

Transmission risks: NextEra owns monopoly transmission assets, both as part of 3 

its Florida vertically integrated utility and as unbundled transmission businesses 4 

elsewhere. Affecting those assets’ value are FERC decisions on cost recovery, cost 5 

allocation, and return on equity—all subjects that regularly involve controversy at the 6 

state level, at FERC, and in the U.S. courts of appeals. Also, to the extent NextEra owns 7 

or controls generation and transmission in the same geographic market, it risks being 8 

charged with vertical market power (the ability and opportunity to exploit its control of 9 

the transmission highways to damage its generation competitors), with the enforcement 10 

results ranging from penalties to divestiture. Virginia’s Commission has no influence 11 

over those risks. 12 

Generation risks: NextEra’s ownership of generating facilities throughout the 13 

U.S. subjects it to environmental and land use regulations, all involving the risks of 14 

litigation and delay. Virginia’s Commission has no influence over those risks. 15 

Renewable generation: NextEra’s renewable energy success depends in part on 16 

federal and state legislative actions, such as tax credits, renewable portfolio standard 17 

mandates, and the avoidance or satisfaction of independent monitoring when it seeks to 18 

have its controlled utilities buy renewable power from affiliates. Divisive politics 19 

around renewable energy means that none of these benefits is certain. Virginia’s 20 

Commission has no influence over the associated risks. 21 

Reliability regulation: Separate from economic and environmental regulation is 22 

reliability regulation. NextEra’s businesses, both competitive and monopoly, are subject 23 



78 

to regulation by the North American Electric Reliability Corporation, as overseen by 1 

FERC. NextEra and its affiliates can incur penalties for failure to comply with reliability 2 

standards, including cybersecurity standards. Virginia’s Commission has no power over 3 

this risk. 4 

Nuclear power regulation: NextEra’s subsidiaries have ownership interests in 5 

eight nuclear units. Florida Power & Light operates two at St. Lucie and two at Turkey 6 

Point. NextEra’s subsidiary NextEra Energy Resources owns the two Point Beach units 7 

in Wisconsin. NextEra also has the largest share of the Seabrook plant in New 8 

Hampshire, and a 70% interest in Duane Arnold, a nuclear facility located in Iowa. 9 

Nuclear investments involve unique risks. Virginia’s Commission has no authority over 10 

these risks. 11 

Q. Describe NextEra’s operating risks. 12 

A. Distinct from regulatory risks are operating risks, including— 13 

• losing money in competitive markets, where subsidiaries without long-term 14 

contracts face competitive risks and performance risks while subsidiaries 15 

with contracts face performance risks; 16 

• reductions in credit ratings, which affect the subsidiaries’ (and possibly 17 

NextEra’s) interest rates; 18 

• disruptions, outages, and failures to NextEra’s electricity and natural gas 19 

transmission, transportation, and distribution systems, whether due to human 20 

error, weather, cyber-breaches, or terrorist attack; 21 

• financial market disruptions, which can affect NextEra’s ability to fund 22 

operations, capital expenditures, and pension obligations; and 23 

• volatility in fuel costs. 24 

Q. What about NextEra’s legal risks? 25 

A. NextEra has legal risks. An example: The Oklahoma Attorney General has sued 26 

NextEra’s subsidiary NextEra Energy Marketing (NEM). Filed in January 2025, the 27 
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lawsuit alleges that in sales to the utility Oklahoma Natural Gas, the defendants, which 1 

include NEM, overcharged Oklahoma families and businesses during the February 2021 2 

winter storm Uri. According to the lawsuit, the prices charged violated, by multiples, the 3 

state’s Emergency Price Stabilization Act. The Act prohibits sellers from charging prices 4 

exceeding by more than ten percent their last pre-emergency price. The lawsuit also 5 

cites the Oklahoma Consumer Protection Act.62 6 

 
62 “Oklahoma Attorney General to sue natural gas marketers over 2021 winter 

storm gas costs,” OK Energy Today (July 18, 2023); “AG wants summary judgment in 

price manipulation case,”  OK Energy Today (Mar. 21, 2026) (discussing Gentner 

Drummond, Attorney General of Oklahoma vs. Symmetry Energy Solutions, LLC, et al., 

No. CJ-2025-00006). Here is NextEra’s summary of the lawsuit, as provided in response 

to Staff 6-195: 

 

The State alleges that the defendants manipulated Oklahoma’s natural 

gas market during Winter Storm Uri by, among other things, using force 

majeure declarations to reduce pipeline deliveries to customers under 

existing contracts, thereby enabling defendants to sell natural gas on the 

higher-priced spot market, and by reporting and engaging in inflated 

trades to drive up prices. The petition alleges that natural gas prices at the 

ONEOK Gas Transportation Pool rose from historical averages of 

approximately $2.55/MMBtu to over $1,230.65/MMBtu during the 

storm. 

 

The State asserts three causes of action: (1) violation of the Oklahoma 

Antitrust Reform Act, 79 O.S. sec. 201 et seq., alleging unreasonable 

restraint of trade and anti-competitive price manipulation; (2) unjust 

enrichment, seeking disgorgement of profits derived from the alleged 

market manipulation; and (3) violation of the Oklahoma Consumer 

Protection Act, 15 O.S. sec. 751 et seq., and the Emergency Price 

Stabilization Act, 15 O.S. sec. 777.1 et seq., alleging that defendants sold 

natural gas at prices exceeding the ten-percent statutory ceiling during 

the declared state of emergency. The State seeks damages in excess of 

$75,000, treble damages, disgorgement, punitive damages, attorney fees, 

costs, and injunctive relief. 

 

According to Oklahoma media, a trial court has ruled against NextEra. See 

“Judge finds NextEra illegally hiked Oklahoma gas prices,” The Journal Record 

(Sept. 30, 2026), available at https://journalrecord.com/2026/09/30/judge-finds-

nextera-illegally-hiked-oklahoma-gas-prices/. 

https://journalrecord.com/2026/09/30/judge-finds-nextera-illegally-hiked-oklahoma-gas-prices/
https://journalrecord.com/2026/09/30/judge-finds-nextera-illegally-hiked-oklahoma-gas-prices/
https://journalrecord.com/2026/09/30/judge-finds-nextera-illegally-hiked-oklahoma-gas-prices/
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Q. How does NextEra describe its various risks? 1 

A. In its 2025 10-K report63 (at 23-36), NextEra provides numerous examples of risks in 2 

four general categories: 3 

• Regulatory, Legislative and Legal Risks 4 

• Development and Operational Risks 5 

• Nuclear Generation Risks 6 

• Liquidity, Capital Requirements and Common Stock Risks 7 

Q. What about this transaction’s integration risks? 8 

A. On the transaction’s integration risks, the Petitioners have no idea. They say that they 9 

chose this transaction because combined they will perform better than they would 10 

separately. But besides signing a Merger Agreement without learning about or planning 11 

improvements to Dominion’s operations (see Part III.C above), they also learned 12 

nothing and planned nothing about the risks of combining. Staff 1-16 asked: 13 

Please refer to Form S-4 at page 86. Please separately identify and 14 

discuss in detail the “significant risks inherent in integrating the 15 

operations of Dominion Energy with NextEra Energy.” 16 

Petitioners responded: 17 

This statement [in Form S-4] is a generic reference to the general and 18 

inherent risk associated with a business transaction of the scope and scale 19 

of this proposed Merger. It is not intended to and does not identify any 20 

particular concern or risk factor associated with the transaction. 21 

This response is typical of the numerous Petitioner evasions of legitimate questions. 22 

Staff didn’t ask about whether the S-4 statement was a “generic reference,” or about 23 

 
63 https://www.sec.gov/Archives/edgar/data/753308/000075330826000015/nee-

20251231.htm. 
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what the statement was “intended to do.” Staff asked for detail on integration risks. The 1 

Petitioners gave none. 2 

Q. Is there another way to understand the risks that NextEra brings? 3 

A. Yes. Consider the situation in layers. 4 

• If this transaction were merely a merger of equals between FPL and VEPCO, 5 

it would jeopardize VEPCO to the extent that Florida’s weather is worse than 6 

Virginia’s weather, making FPL alone an investment with higher risks—risks 7 

to which VEPCO would be exposed. 8 

• The transaction is not a merger of equals, because FPL’s ultimate 9 

leadership—NextEra—will control VEPCO’s leadership, where NextEra has 10 

refused to explain, or limit, how it will exercise that control. 11 

• This transaction is exposing VEPCO not only to the risks of Florida’s 12 

weather; it is adding the risks of NextEra’s “thousands” [NextEra’s word] of 13 

unregulated affiliates. 14 

Q. Dominion’s shareholders also bear these risks; yet they supported the acquisition. 15 

Why then shouldn’t customers support the acquisition? 16 

A. Dominion’s shareholders accepted the risk because they got a $12.5 billion, 23.1% 17 

premium. Also, when investors bear risk they benefit from the upside of the risk—the 18 

potential for higher earnings. VEPCO’s customers don’t get higher earnings. Unlike the 19 

shareholders, they bear risks without upside. 20 

As for abuse of interaffiliate transactions, shareholders bear no risk because the 21 

very purpose of the abuse—making the monopoly business bear costs associated with 22 

the competitive business—is to increase shareholder earnings. On interaffiliate 23 

transactions, captive customers bear all the risk and get no benefit. 24 
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2. The acquisition will immediately diminish VEPCO’s importance to 1 

its holding company owner, from 72% to 27% 2 

Q. How does this transaction affect VEPCO’s importance to its holding company 3 

owner? 4 

A. In 2025, VEPCO represented 71.6% of the Dominion holding company system’s 5 

consolidated revenue. If Dominion is acquired by NextEra, that percentage will drop to 6 

26.9%.64 7 

Q. How will VEPCO’s diminished role in NextEra-controlled Dominion affect the 8 

Commission’s ability to regulate VEPCO’s performance? 9 

A. As Virginia’s relative contribution to revenue and earnings declines, so will NextEra’s 10 

stake in what the Commission thinks.  NextEra will, literally, care less about Virginia 11 

than Dominion does today.  That is a mathematical inevitability. When a company cares 12 

less about its regulator’s priorities, internal accountability necessarily diminishes. Then 13 

the regulator must work harder to induce the utility to perform at the regulator’s 14 

required level of performance. 15 

Q. What is the solution to this problem? 16 

A. The correct solution is to reject the transaction—a solution made necessary by the many 17 

other factors I discuss in this testimony. Were the Commission to ignore these many 18 

factors and consider approval, the starting point for conditions should be requiring 19 

 
64 These percentages come from the following 2025 revenue information shown 

in each company’s 2025 10-K, under Consolidated Statements of Income: 

 

Virginia Power (Dominion Energy Virginia)   $11.812 billion 

Dominion Energy, Inc. (consolidated)      $16.506 billion 

NextEra Energy, Inc. (consolidated)       $27.412 billion 

Post-acquisition combined (NEE + Dominion)     $43.918 billion 

 

Dividing 11.812 by 16.506 yields 71.6%. Dividing 11.812 by 43.918 (the sum of 16.506 

and 27.412) yields 26.9%. The actual numbers on closing will reflect then-current 

revenue figures. 
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NextEra’s binding commitment that there will be no more reduction in VEPCO’s 1 

revenue-importance to its holding company owner. I discuss that condition and others in 2 

Part VIII below. 3 

3. Given its many other investments, NextEra has incentive and 4 

opportunity to take actions that raise VEPCO’s costs and reduce its 5 

access to equity 6 

Q. What actions could NextEra take with its affiliates, specifically actions that cause 7 

risk to VEPCO and its customers? 8 

A. After the acquisition, the Commission will have no indisputable power to prevent 9 

NextEra from engaging, directly or through its subsidiaries, in the following activities 10 

relating to its thousands of affiliates and projects: 11 

• make direct loans to subsidiaries, whether they are succeeding or failing; 12 

• inject equity into subsidiaries, whether they are succeeding or failing; 13 

• guarantee external debt incurred by the subsidiaries; 14 

• assume liability for external debt incurred by the subsidiaries; and 15 

• lend to or borrow funds from the subsidiaries. 16 

NextEra says that it will cause VEPCO “no harm.”  But it has preserved, and 17 

refuses to limit, these options, all of which put VEPCO at risk. NextEra wants it both 18 

ways: the ability to do what it wants, and the ability to tell this Commission something 19 

nonfactual—that doing what it wants will never harm VEPCO or its customers. 20 

Q. Is there a risk that NextEra’s actions will reduce VEPCO’s access to equity? 21 

A. Yes. Today, VEPCO’s source of equity is the Dominion holding company. If VEPCO 22 

needs equity for capital expenditures, or as support for new debt, there should be no 23 

question that the Dominion holding company will raise the necessary amount. 24 

Remember that in 2025 VEPCO represented 72% of Dominion’s revenues. If NextEra 25 
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buys Dominion, VEPCO’s sole source of equity will be NextEra. VEPCO then will be 1 

but one of thousands of NextEra’s businesses—representing only 27% (using 2025 2 

figures) of NextEra’s revenues. NextEra’s ability and willingness to inject equity into 3 

Dominion’s Virginia utility will depend on these things: NextEra’s financial health 4 

(given its many risks); the priority that NextEra places on VEPCO relative to its many 5 

other ventures, current and future; and this Commission’s power, ability, and willingness 6 

to hold NextEra accountable to the Commission—a problem given the uncertainty about 7 

the Commission’s enforcement power—legal and practical—over NextEra. NextEra’s 8 

financial health, in turn, will depend on the success or failure of its thousands of other 9 

business ventures. 10 

As already explained, NextEra has no duty to provide high-quality electric 11 

service in Virginia. Its duty is to maximize its systemwide earnings. Where in that 12 

priority fits VEPCO’s need for equity, the Commission doesn’t know because NextEra 13 

refuses to commit—legally, that is, as opposed to rhetorically and aspirationally—to 14 

follow this Commission’s orders about equity sufficiency at the NextEra holding 15 

company level and equity infusion into the VEPCO level. 16 

The result: Today, the main influence on VEPCO’s financial health, and its 17 

access to capital, is the decisionmaking by this Commission. After the acquisition, the 18 

main influence on VEPCO’s financial health will come not only from this Commission 19 

but also from NextEra’s decisions—decisions over which the Commission has no 20 

indisputable control and over which NextEra resists enabling the Commission to have 21 

legal and practical control. 22 
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Q. Hasn’t NextEra committed to providing Dominion with sufficient equity? 1 

A. NextEra’s witnesses say so, but NextEra has not made these words an enforceable legal 2 

commitment, with the means of enforcement clear and practical. NextEra has done 3 

nothing to eliminate the following uncertainties about whether the commitment is 4 

legally binding and how the Commission would enforce it: 5 

First, if NextEra fails to provide Dominion sufficient equity, Dominion cannot 6 

sue NextEra for any breach of contract because a wholly owned subsidiary does not sue 7 

its parent. 8 

Second, if the Commission made this purported commitment a condition of 9 

approving the acquisition, then NextEra’s breach of the condition would necessarily 10 

mean that the Commission has to de-approve the acquisition, i.e., require NextEra to 11 

divest Dominion. But NextEra has neither agreed that divestiture would be the 12 

necessary result, nor explained how divestiture would work practically. The 13 

responsibility for making these points clear is NextEra’s responsibility, not the 14 

intervenors’ and not the Commission’s, because the risk of insufficient equity is a result 15 

of NextEra’s action in acquiring Dominion, not any action of any intervenor or the 16 

Commission. If the Commission does not assure itself of its legal power to order 17 

divestiture, and of its practical ability to do so, it cannot depend on a condition whose 18 

breach would require divestiture. And if the Commission cannot depend on a condition 19 

that is necessary to ensure that the transaction “will not” impair or jeopardize, the 20 

Commission cannot approve this transaction. That is precisely where things stand now. 21 
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Q. Is there an example of uncertainty about NextEra’s providing Dominion with 1 

sufficient equity? 2 

A. Yes. NextEra refused to answer straightforwardly this obvious, legitimate question:65 3 

Question: Has NextEra committed to Dominion that, if NextEra had 4 

insufficient capital for both its non-utility businesses overall and 5 

Dominion Energy Virginia, it will always prioritize the equity needs of 6 

Dominion Energy Virginia? 7 

Response: Joint Petitioners are not making any commitments with 8 

respect to future hypothetical circumstances. . . . 9 

The “circumstances” faced by the Commission are not “hypothetical.” The very 10 

commitment that NextEra purports to make—to supply equity should VEPCO need it—11 

is rooted in the real-world situation that VEPCO will need equity from NextEra (as 12 

opposed to relying entirely on VEPCO’s own retained earnings and proceeds from 13 

debt). Like all financial resources, equity is scarce. Scarcity requires planning, and a 14 

commitment to planning. 15 

This resistance to answering a simple but vital question requires the Commission 16 

to assume that the answer is adverse to NextEra’s goals in this case. NextEra wants the 17 

Commission to accept as true and enforceable NextEra’s “commitment” to provide 18 

sufficient equity to VEPCO, while at the same time not making a “commitment” that if 19 

NextEra has insufficient equity for both VEPCO and NextEra’s nonutility businesses, 20 

NextEra’s priority would be VEPCO. Such self-contradicting conduct does not deserve 21 

the Commission’s deference or trust. 22 

 
65 CV1-114. 
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C. The acquisition brings additional but unknown risks because NextEra can 1 

acquire more companies of any type, industry, location, or amount—all 2 

without the Commission’s permission and advance knowledge 3 

Q. Explain the purpose of this Part V.C. 4 

A. In this Part V.C, I explain that NextEra, after this acquisition, plans expansion in 5 

multiple areas. I also explain that if the Commission approves the current acquisition, it 6 

has no way afterwards to limit that expansion. This acquisition is merely NextEra’s 7 

latest move in a multi-year, multi-effort acquisition strategy that will continue for as 8 

long as NextEra wants it to. Yet NextEra refuses to discuss, limit, or subject to 9 

Commission review its specific future acquisition plans. Those refusals make 10 

Commission approval, under the statute’s “will not” standard, logically impossible. 11 

1. NextEra plans expansion in multiple areas 12 

Q. What information exists about NextEra’s plans for future investments outside of 13 

Virginia? 14 

A. NextEra says that it expects expansion in these eight areas:66 15 

• Electric Transmission: NextEra Energy Transmission (NEET) plans to 16 

expand regulated transmission infrastructure needed to connect new 17 

generation, relieve congestion, and support growing electricity demand 18 

across the U.S. 19 

• Gas Transmission: Energy Resources expects to expand its regulated natural-20 

gas pipeline portfolio as additional gas-fired generation and large loads 21 

increase demand for firm fuel transportation across the U.S. 22 

• Renewables: Energy Resources expects continued demand for renewables as 23 

utilities, corporations and large load customers seek low-cost generation and 24 

clean-energy solutions. 25 

• Battery Storage: Battery storage is positioned as a fast-to-deploy resource 26 

that can provide capacity, improve reliability, reduce congestion and firm 27 

renewable generation across the U.S. 28 

 
66 The next eight bullets are quoted from response to Staff 1-15. 
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• Gas Generation: New gas-fired generation is expected to provide reliable, 1 

dispatchable power for large-load customers and support “bring your own 2 

generation” solutions. 3 

• Nuclear: Nuclear growth includes recommissioning Duane Arnold and 4 

evaluating advanced nuclear technologies. 5 

• NextEra Energy Resources Large Load: Energy Resources plans to develop 6 

large-scale power and data-center hubs with all forms of energy by 7 

combining generation, transmission, pipelines, storage and customer-supply 8 

capabilities. 9 

• Recontracting PPAs: Higher market power prices create an opportunity to 10 

renew expiring renewable and nuclear contracts at rates above the portfolio’s 11 

existing contract prices. 12 

Each area has risk. VEPCO’s customers get nothing positive from this 13 

extracurricular activity; what they get is the risk of increases in VEPCO’s cost of capital 14 

because these business risks and financial risks are greater than those experienced by 15 

VEPCO. Customers also risk paying for nonutility costs misallocated to VEPCO’s cost 16 

structure. For NextEra shareholders, those risks are balanced by the prospect of higher 17 

earnings. For VEPCO’s customers, there is no prospect of higher earnings. 18 

2. Dominion is NextEra’s latest move in a multi-year, multi-effort 19 

acquisition strategy 20 

Q. What has been NextEra’s history of acquiring other monopoly utilities? 21 

A. In terms of utilities alone, NextEra told Staff that in the last 20 years, NextEra sought to 22 

buy each of the following entities:67 23 

• Hawaiian Electric Industries (which owned four islands’ utilities plus 24 

American Savings Bank) 25 

• Oncor Electric Delivery Co., LLC (a Texas monopoly utility) 26 

• Constellation (which then owned Baltimore Gas & Electric among other 27 

companies) 28 

 
67 Staff 1-39. 
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• Santee Cooper (South Carolina’s state-owned utility) 1 

• Gulf Power Company 2 

• Florida City Gas 3 

NextEra completed the last two acquisitions. The first two failed—the Hawai`i 4 

and Texas commissions rejected the Hawaiian Electric and Oncor proposals in complex 5 

orders containing details and reasoning omitted from NextEra’s terse explanations to 6 

Staff. (In the Hawai`i proceeding I was a witness for the Governor, opposing the 7 

transaction.) In the Santee Cooper matter, the state chose not to go forward with a sale. 8 

(I was an advisor to the state’s Department of Administration, which ran the process.) 9 

The Constellation merger was terminated by the parties before a Maryland decision. 10 

This list of course does not include NextEra’s acquisitions of or investments in 11 

nonutility businesses. Also unmentioned by NextEra in its response to Staff was its 2019 12 

bid to acquire the City of Jacksonville’s utility. 13 

Q. Should the Commission be concerned about how NextEra, in its Petition to the 14 

Commission, has treated its acquisition history? 15 

A. Yes. The Petition and accompanying testimony provide no information on or 16 

explanation of an obviously relevant question: Why has NextEra made so many 17 

attempts at acquisitions, what is the unifying purpose of these attempts, and how does 18 

this proposal to acquire Dominion and VEPCO fit within that purpose? 19 

This information is essential to understanding two things: (a) the motivations 20 

underlying the current transaction, e.g., whether NextEra’s real goal is merely to own 21 

more utilities rather than—as the witnesses claim—to benefit Virginia customers; and 22 

(b) what ingredients in NextEra’s choice, design, and regulatory practices have caused 23 
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these attempts to fail. Without this information, the Commission cannot assess either 1 

NextEra’s customer-service sincerity or its investment judgment. 2 

The question is so obvious, and the answer so relevant to the statute’s “will not” 3 

standard, that the Commission should view the answer’s absence as a distinct reason to 4 

reject this transaction. Subjecting VEPCO to the control of a company that fails to share 5 

the full story is no way to ensure that a transaction “will not” impair or jeopardize 6 

adequate service at just and reasonable rates. 7 

3. NextEra refuses to discuss, limit, or subject to Commission review its 8 

specific future acquisition plans—making approval logically 9 

impossible 10 

Q. Have the Petitioners described the post-transaction corporate structure 11 

accurately? 12 

A. No.  In Exhibit D, and in their verbal descriptions, Petitioners present the post-13 

transaction structure as the mere sum of the status quo Dominion and NextEra 14 

structures. This description of the present omits what will occur in the future—as a 15 

result of NextEra’s unlimited, unreviewable future acquisitions. Exhibit D’s static 16 

picture therefore fails the truth test, because NextEra is not static; its risk picture will 17 

change as NextEra changes.  18 

Those changes know no limit because, as I will explain in Part VIII.A, 19 

Congress’s 2005 repeal of the federal Public Utility Holding Company Act of 1935 20 

leaves NextEra free to acquire additional companies without geographic or type-of-21 

business limit. Because NextEra’s future structure will differ from its present one, the 22 

Commission literally has no idea what NextEra is asking it to approve. 23 
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Q. What has NextEra said about its future acquisitions? 1 

A. NextEra is not willing to limit its future acquisitions. Nor is NextEra willing to subject 2 

its future acquisitions to this Commission’s review, regardless of any risks caused to 3 

VEPCO’s electricity customers or the oversight costs to this Commission. 4 

Clean Virginia asked whether NextEra would “commit that this acquisition of 5 

Dominion will be its last acquisition.”  NextEra refused: “[I]t would be unreasonable for 6 

NextEra to make any such commitments.”68 NextEra said nothing about why it would 7 

be “unreasonable,” or from whose perspective it would be unreasonable, or what are the 8 

reasons for future acquisitions that make advance review unreasonable. Its 9 

uninformative, evasive answer focuses only on its own desires, not on the clarity that 10 

the Commission and the customers need and deserve. 11 

The remaining questions on this topic revealed a NextEra that has given no 12 

thought to this most serious question of future acquisitions. Consider:69 13 

• Clean Virginia asked: “Is there any type of acquisition that NextEra will be 14 

willing to commit, in this proceeding, never to make—such as an acquisition 15 

in a particular industry or country or type of company?” NextEra responded: 16 

 17 

NextEra would have to evaluate any such condition with the full 18 

context, facts, and circumstances that the Commission presented 19 

such a requirement under. 20 

• Clean Virginia asked: “If the Commission were to require that NextEra get 21 

Commission approval before each future acquisition above a particular dollar 22 

level, would NextEra withdraw from this present proposed transaction? 23 

Please explain.” NextEra responded the same: 24 

 25 

NextEra would have to evaluate any such condition with the full 26 

context, facts, and circumstances that the Commission presented 27 

such a requirement under. 28 

 
68 Response to CV1-166. 

69 See CV1-166. 
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• Clean Virginia asked: “Does NextEra believe that no matter what future 1 

acquisition it might make, there is no possibility of harm or risk of harm to 2 

Dominion’s customers from that acquisition?” NextEra responded with a non 3 

sequitur: 4 

 5 

NextEra does not plan to make acquisitions that would be expected 6 

to harm Dominion. 7 

There is no way that NextEra can truthfully say that with total freedom to make 8 

any future acquisition it wants, there is no possibility of impairment or jeopardy. But 9 

that was the question asked. Instead of giving a forthright answer, NextEra avoided the 10 

question. This lack of candor, this evasion of a legitimate, central question, makes it 11 

impossible for the Petitioners to meet their burden of satisfying the statute’s “will not” 12 

standard. 13 

Q. Should the Commission be concerned about the wisdom of NextEra’s future 14 

acquisitions? 15 

A. Yes. I have already given one reason: that future acquisitions could be of companies 16 

having higher risks than a traditional utility business. This likelihood is a direct result of 17 

NextEra’s acquisition strategy—which is to use its lower-risk monopoly holdings as 18 

portfolio balancers against its higher-risk acquisitions. Portfolio-balancing benefits 19 

NextEra, but conversely it creates risks for utility customers. 20 

But there is another reason. An acquisition is not merely a 150-page Merger 21 

Agreement. It is a purchase, like the purchase of a truck or an apartment building. A 22 

business purchase is an investment. For the investment decision to be prudent, there 23 

must be a clear basis for expecting a positive return on the investment. But NextEra has 24 

acknowledged that it paid a $12.5 billion premium to get control of Dominion without 25 
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making a specific calculation of what return it will earn on that investment. That is the 1 

only possible conclusion from this dialogue:70 2 

CV question: What portion of that future infrastructure have the 3 

applicants assumed will go into rate base? Please explain fully the bases 4 

for that assumption. 5 

NextEra response: Joint Petitioners object to this request as it is vague 6 

and ambiguous with respect to the undefined reference to “that future 7 

infrastructure.” Joint Petitioners further object to this request as not 8 

relevant to the subject matter of this proceeding or reasonably calculated 9 

to lead to the discovery of admissible evidence in this proceeding, to the 10 

extent it seeks information about future infrastructure costs in the rate 11 

base. 12 

There was nothing ambiguous about “future infrastructure”; the context was clear that 13 

the phrase referred to future infrastructure that would go into rate base to serve growing 14 

demand—the very reason for NextEra’s desire to purchase Dominion and VEPCO. 15 

It is the relevance objection that should cause the Commission concern. A 16 

NextEra projection of the actual portion of future demand that NextEra expects to serve 17 

through rate-based infrastructure would reveal something about what return NextEra 18 

will earn on the $12.5 billion premium (along with the rest of the purchase price). That 19 

fact would tell us something about the prudence, from NextEra’s own business 20 

perspective, of its multibillion-dollar decision. The Commission must infer from this 21 

factless answer that NextEra has no answer—that NextEra has made a $12.5 billion 22 

investment without knowing what would be the return on that investment. The 23 

Commission then must assume that with unlimited ability to make future acquisitions of 24 

any business in any state or country—all outside the Commission’s powers to 25 

 
70 CV1-34. 
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approve—NextEra will behave similarly casually—thus adding to the risks of NextEra-1 

controlled Dominion. 2 

Q. Is NextEra asking the Commission to make an error of logic? 3 

A. Yes. Virginia has no law, and the Commission has no rule, limiting the complexity of a 4 

holding company that controls a Virginia utility. NextEra’s approach to this proceeding 5 

nowhere mentions this unfortunate fact. Its Petition describes only its present holdings 6 

and its present risks. The Petitioners then assign themselves high grades, assessing their 7 

holdings as successful and low-risk. This subjective description, even if accurate today, 8 

is necessarily stuck in the present. It tells us nothing about the future. NextEra wants the 9 

Commission to make a judgment about the future by looking only at the present. That is 10 

an error of logic, which the Commission may not commit.  11 

Again: This transaction is not merely NextEra’s acquisition of Dominion. By 12 

approving this transaction, the Commission will not only be granting NextEra the right 13 

to acquire Dominion. The Commission implicitly will be approving in advance, without 14 

facts, what it cannot prevent in the future: NextEra’s acquisition of any and every other 15 

company it wants, regardless of the risks to VEPCO and its electricity customers. This 16 

transaction, therefore, is the classic pig-in-a-poke. As a matter of logic and facts, the 17 

Commission cannot find that this transaction “will not” impair or jeopardize utility 18 

service and rates if future events that might affect service and rates are outside the 19 

Commission’s current knowledge and outside its future control. 20 

Here’s another way to understand the situation. Suppose that after NextEra 21 

acquired Dominion, the Commission did actually have the authority and duty to review 22 

each future major NextEra acquisition. Suppose that NextEra then asked for blanket 23 

permission to acquire anything anywhere, at any time, with no notice to the Commission 24 
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and no review by the Commission—all regardless of location, size, financial leveraging, 1 

or business risk. The Commission would of course reject such an audacious request. But 2 

that is exactly what NextEra is asking for here, and what the Commission would be 3 

approving if it grants that request. 4 

In sum: It is impossible—factually and logically—to find that there is no single 5 

future NextEra acquisition, and no combination of future NextEra acquisitions, of any 6 

type of company, at any time, in any country in the world, that could ever result in a 7 

situation, such as a business failure or loan default, that would impair or jeopardize 8 

adequate service to the public at just and reasonable rates. 9 

D. Experience, logic, and economic theory confirm that the risks to VEPCO 10 

and its customers are not “speculative” 11 

Q. In prior acquisition cases, petitioners have labeled concerns about affiliate business 12 

risk “speculative.” Are they? 13 

A. No. Adjectives don’t change facts. Here are four facts: 14 

• The geographic reach and type-of-business scope of NextEra’s future 15 

acquisitions have no legal limit. Post-transaction NextEra will have detailed 16 

acquisition strategies that it will keep to itself, leaving the Commission with 17 

no idea what risks VEPCO and its customers will face. That is not 18 

speculation; it is a fact. 19 

• The Commission does not know, and will have no power to control, how 20 

small Dominion will become relative to NextEra. Nor does the Commission 21 

know how small is too small, or how many NextEra affiliates are too many 22 

NextEra affiliates, before VEPCO’s welfare begins to slide downwards in 23 

importance to NextEra’s leadership, and before the Commission finds itself 24 

unable to monitor and detect abuses or risks. Those are not speculations; 25 

those are facts. 26 

• NextEra’s acquisition aspirations conflict with VEPCO’s public-service 27 

obligations, because if equity becomes scarce for NextEra, the Commission 28 

has no enforceable guarantee that NextEra will put VEPCO before any of its 29 

other ventures. NextEra cannot, at least not under oath, tell each of the 30 

commissions in Virginia, North Carolina, South Carolina, and Florida that 31 

their state’s utility will be NextEra’s top priority, any more than every parent 32 

can say that their child is above average. That is not speculation; it is a fact. 33 
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• NextEra’s future acquisitions, and the activities of the acquired companies, 1 

will occur outside the Commission’s jurisdiction and control.  That is not 2 

speculation; it is a fact. 3 

Those who call these concerns speculative are the ones who speculate.  They 4 

speculate that 5 

• shrinking a utility’s contribution to its holding company’s wealth will never 6 

reduce the holding company’s commitment to the utility’s well-being; 7 

• NextEra’s nonutility investment goals will never adversely affect VEPCO’s 8 

service obligations; 9 

• business failures within the NextEra corporate family will not occur—and if 10 

they do occur, they will never have any adverse effect on VEPCO; and 11 

• magnifying the complexity of the regulatory task will not strain the 12 

Commission’s limited regulatory resources. 13 

NextEra cannot disprove these negatives. Under the statute’s “will not” standard, and 14 

given that the burden of proof lies with the Petitioners, there is no path to approval. 15 

The attack of “speculation” is actually a misuse of the term. A projection is not 16 

“speculative” if it is plausible. Any credible regulatory professional knows that (a) 17 

competitive entry involves more business risk than monopoly status; (b) business risk 18 

by definition means the risk of adverse outcomes; (c) adverse outcomes in one place in a 19 

corporate system can raise costs for other places in the corporate system; and (d) there is 20 

no certain, consensus, fixed methodology by which a regulator can, with certainty, zero 21 

out the effect of nonutility risk on the utility’s authorized cost of capital. Any credible 22 

regulatory professional also knows that NextEra’s risk-taking is well beyond minimal. 23 

So the possibility that NextEra’s risks will hurt VEPCO’s customers is well past 24 

plausible. What is not plausible is NextEra’s implicit view that there is no possibility of 25 

adverse outcomes in NextEra’s corporate system ever adversely affecting VEPCO’s 26 

customers. 27 



97 

The cost of a risk is the dollar damage caused by an adverse event multiplied by 1 

the probability of that event. The response to quantification uncertainty is not to assign a 2 

damage value of zero. That is the “speculation” argument’s error. 3 

Q. Why do you refer to NextEra’s insistence on no possible impairment or jeopardy as 4 

an “implicit view”? 5 

A. I say “implicit view” because no NextEra witness has said explicitly that there is no 6 

possibility of adverse outcomes in NextEra’s corporate system ever adversely affecting 7 

VEPCO’s customers. To say so, under oath, would be to violate that oath. But to say, 8 

under oath, the truth—that there is a possibility of adverse outcomes in NextEra’s 9 

corporate system adversely affecting VEPCO’s customers—would be to admit that this 10 

transaction cannot pass the statute’s strict “will not” standard. So all four of the 11 

Petitioners’ witnesses, and the attorneys who either wrote or oversaw NextEra’s 12 

discovery responses, avoid the question. 13 

The Commission can get to the truth easily. It need only ask each of the 14 

Petitioners’ four witnesses, when they get on the witness stand and take the oath, this 15 

simple question: Is there a plausible possibility of adverse outcomes in NextEra’s 16 

corporate system ever adversely affecting VEPCO’s customers, yes or no? Remind the 17 

witnesses that both companies’ 10-K reports list dozens of risks. The witnesses can 18 

avoid the question in their self-written, attorney-reviewed prefiled testimony and 19 

discovery responses. They can’t avoid the question when a Commission member asks it 20 

live. 21 

Q. Would NextEra’s dismissal of business risk when raised by intervenor witnesses 22 

conflict with its own positions? 23 

A. Yes. Section 4.01(a)(vi) of the Merger Agreement prohibits Dominion and its 24 

subsidiaries, before the closing of the transaction and subject to certain exceptions, from 25 
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acquir[ing] (whether by merger, consolidation, purchase of property or 1 

assets (including equity interests) or otherwise) any corporation, 2 

partnership or other business organization or division thereof or any 3 

material assets of or interests in any Person, with an aggregate value in 4 

excess of One Billion Dollars. . . . 5 

Why would NextEra have to prohibit Dominion from investing in new businesses? 6 

Because Dominion’s investing in new businesses would increase the risks that NextEra 7 

is taking on. NextEra protects itself from Dominion’s risk-taking while insisting that the 8 

Commission allow NextEra’s unlimited risk-taking. That inconsistency, that elevation of 9 

private interest over public interest, makes it impossible for the Commission to find that 10 

the transaction will not impair or jeopardize. 11 

Q. What if the Petitioners assert that eliminating all risk is not practical? 12 

A. They would be right.  Eliminating all risk is not practical—not where NextEra brings so 13 

much risk to the table on Day 1, and then insists on the unreviewed, unlimited right to 14 

engage in conduct that causes more risk. And that is the point. To make a defense out of 15 

“we cannot eliminate all risk” implies a right to cause risk. Under a statute requiring the 16 

Commission to disapprove an acquisition unless it “will not” impair or jeopardize, 17 

NextEra does not have that option. 18 

E. NextEra is unprepared to identify, and unprepared to take responsibility for 19 

protecting customers from, the risks that it brings to VEPCO and its 20 

customers 21 

Q. Has NextEra adequately identified and addressed the potential for harm to 22 

VEPCO customers arising from NextEra’s risks? 23 

A. No. Here is one example of the problem. CV1-116 asked the following: 24 

For each NextEra affiliate, including but not limited to FP&L: 25 

a. Describe its business activities; 26 

b.  Provide the income statements and balance sheets starting 27 

with 2021; and 28 
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c.  Describe all material risks to customers, including but not 1 

limited to all material risks you have disclosed to 2 

shareholders. 3 

NextEra failed to answer 116(c), because its answer referred only to risks from the 4 

transaction, not risks from the affiliates. 5 

NextEra’s response to CV1-117 was more informative—in terms of its 6 

preparedness to address the affiliates’ risks. Question 117 asked NextEra to answer three 7 

questions about each risk identified in the response to Question 116(c). Here are the 8 

three questions and NextEra’s answers: 9 

a.  Please describe the specific events that would convert the 10 

risk into harm to the Dominion or its customers. 11 

NextEra answered: “Unknown as to any specific facts that could or could not take place 12 

in the future.” 13 

b.  Please state the probability that each event would occur 14 

(from 0 to 100%—and explain the chosen percentage), 15 

and the types of harms it could cause. 16 

NextEra answered: “Unknown.” 17 

c.  For each risk, describe the actions you are committing to 18 

take to eliminate the risk and thus to eliminate the 19 

possibility of harm. 20 

NextEra answered: “Any unified risk mitigation measures to post-merger Dominion 21 

individually or the combined company collectively will have to be evaluated once the 22 

transaction is completed.” 23 

NextEra is saying that as to risks from affiliates—risks that professional 24 

financial analysts and bond rating agencies, and NextEra itself, recognize exist (recall 25 

NextEra emphasizing in its Investor Presentation that lowering the percentage of 26 

nonutility businesses in the consolidated company was a good thing)—it doesn’t know 27 
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anything about specific events that could cause harm, and doesn’t know anything about 1 

the probability that harm will occur. Worse, despite making what it calls “commitments” 2 

not to let these risks fall on VEPCO customers, NextEra is now saying that it won’t even 3 

evaluate risk-protection measures until after the closing—meaning after Commission 4 

approval followed by closing. NextEra wants the Commission to find that the 5 

transaction “will not” “impair or jeopardize” without NextEra having to prove that its 6 

unknown “risk mitigation measures” will actually exist, let alone work. There is no 7 

logic to this position. 8 

Q. Do you have another example of the problem? 9 

A. Yes. Equally worrisome was the Petitioners’ formulaic objection to the above-quoted set 10 

of questions: 11 

Joint Petitioners object to the premise of this request, which is 12 

hypothetical in nature and calls for a speculative response. Joint 13 

Petitioners object to this request as overly broad, unduly burdensome, 14 

and potentially voluminous and cumulative to the extent it seeks 15 

“specific events.” Further, Joint Petitioners object to the extent the 16 

request requires original work to respond. 17 

There is nothing “hypothetical” about the question. Damage to a utility and its 18 

customers from a utility’s affiliated nonutility risk is not a hypothesis, i.e., an idea that 19 

needs to be tested with experiments. Everyone knows that damage can occur—which is 20 

why everyone agrees that protections are necessary, though not everyone agrees that the 21 

typical protections are sufficient. And requiring an assessment of probabilities does not 22 

involve “speculation,” any more than does assessing whether it will rain tomorrow. It 23 

requires a description of facts, known and unknown, and a logical extrapolation from 24 

those facts. As for “unduly burdensome”: Some “burden” is inherent in discovery. The 25 

difference between due and undue burden depends on a consideration of value relative 26 
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to cost. NextEra’s failure to give an ounce of consideration, in favor of rote repetition, is 1 

discovery failure, therefore burden-of-proof failure. Most importantly, if the result of 2 

producing a serious professional answer to a question about risk is “voluminous,” there 3 

must be a lot of potential and actual risk. And that is the point. 4 

Q. Has NextEra prepared, and is NextEra prepared, to take responsibility for 5 

eliminating the risk that its competitive affiliates will harm VEPCO’s customers? 6 

A. No. Clean Virginia asked another straightforward question, No. 118: 7 

Please refer to Va. Code sec. 56-90, stating the Commission “shall be 8 

satisfied that adequate service to the public at just and reasonable rates will 9 

not be impaired or jeopardized”. 10 

a.  Identify the specific company officials who will testify that 11 

there is zero possibility of harm. 12 

b.  Who will be responsible for ensuring that there is zero 13 

possibility of harm—not zero harm, but zero possibility of 14 

harm? 15 

 16 

Petitioners responded: 17 

Joint Petitioners object to the premise of this request, which assumes that 18 

Va. Code sec. 56-90 imposes the requirement, standard, or obligation on 19 

which the request is based; it does not. Further, Joint Petitioners object to 20 

this request as argumentative; rather than seeking discoverable facts, it 21 

calls upon Joint Petitioners to adopt Clean Virginia’s characterization, 22 

interpretation, or conclusion, and it improperly assumes disputed facts 23 

not established in the record. 24 

This answer presents resistance because a truthful response would be 25 

uncomfortable.  If the Petitioners had “specific company officials who will testify that 26 

there is zero possibility of harm,” they would have said so.  And if there were specific 27 

company officials “[w]ho will be responsible for ensuring that there is zero possibility 28 

of harm—not zero harm, but zero possibility of harm,” NextEra would have said so. 29 

From these facts, one must conclude that NextEra has no officials who have 30 

identified the harms, no officials who have any idea of the probability of those harms, 31 
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and no officials who have any plan for protecting customers from those harms. All that 1 

Petitioners offer is a nonbinding, nonenforceable commitment to do what the law 2 

requires (i.e., a first-year contract-law illusory promise), but no serious plan or intent to 3 

back it up. 4 

Q. What is your conclusion about Petitioners’ preparedness to guarantee that the 5 

risks in their holding company “will not” “impair or jeopardize” “adequate service 6 

at just and reasonable rates”? 7 

A. Petitioners present no description of the risks, no quantification of the risks, and no 8 

solution to the risks. They only repeat the mantra that they will not reflect those risks in 9 

rates. That mantra is circular, because it amounts to this: There will be no risk in rates 10 

because we say there will be no risk in rates. Circularity is not evidence. 11 

Petitioners say nothing about what methodology they will use to guarantee the 12 

insulation of rates from risk. They do not acknowledge that there is no methodology 13 

that, by professional consensus, is foolproof. They have failed, therefore, to give the 14 

Commission the information necessary to make the required statutory findings that the 15 

increased exposure of VEPCO’s customers to nonutility businesses “will not” impair or 16 

jeopardize service and rates. 17 
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VI. Cause of impairment or jeopardy #4: In seeking, and intending to keep 1 

for itself, a $12.5 billion, 23.1% control premium, Dominion has acted 2 

inconsistently with VEPCO’s obligations to its customers 3 

Q. Explain the purpose of this Part VI. 4 

A. NextEra has agreed to pay Dominion shareholders a 23.1%, $12.5 billion control 5 

premium, in the form of post-transaction company stock in NextEra. Dominion wants 6 

its shareholders to keep that entire value for themselves. 7 

That feature of the transaction, in and of itself, impairs just-and-reasonable rates. 8 

After clarifying terminology, I explain why the entire amount should not go 9 

automatically to the Dominion shareholders. NextEra is paying most of that amount to 10 

get control of VEPCO’s monopoly franchise—that government-created, government-11 

protected, exclusive privilege of providing essential electric service for profit. The value 12 

that NextEra sees in that privilege was not likely created by Dominion’s shareholders; it 13 

flows largely from regulatory actions—actions that compel VEPCO’s captive customers 14 

to support VEPCO financially by paying Commission-set rates. Since those rates have 15 

already provided the Dominion shareholders fair compensation for VEPCO’s 16 

investment in public-utility assets, giving them the entire control premium is 17 

overcompensation. To allow Dominion’s shareholders to keep all that overcompensation 18 

means treating the franchise as a shareholder-owned asset rather than what it is—a 19 

government-created privilege. 20 

Given these facts, allowing Dominion’s shareholders to keep the full control 21 

premium is illogical. The logical solution, backed by a century of regulatory principle, is 22 

to allocate the premium between customers and shareholders based on each group’s 23 
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contribution to its value—most of which is the value that NextEra places on controlling 1 

VEPCO’s exclusive franchise. 2 

A. The control premium is the price paid for control of the government-3 

granted franchise 4 

Q. In the context of corporate acquisitions, what is the control premium? 5 

A. The control premium is the excess of the purchase price over the unaffected market 6 

price of the target’s stock. Unaffected market price is the market price for the target’s 7 

stock before that price was affected by news of a possible acquisition. 8 

In this transaction, the control premium, as of May 15, 2026 (the last trading day 9 

before the companies announced their agreement on May 18), is 23.1%, or $12.5 10 

billion, above Dominion’s market price. Those numbers come from the following 11 

calculation: 12 

• NextEra’s closing price: $93.35. 13 

• NextEra’s offer for a Dominion share: 0.8138 x NextEra share = 0.8138 x 14 

$93.35 = $75.97. 15 

• Dominion’s trading price: $61.73. 16 

• Premium per share: $75.97 minus $61.73 = $14.24. 17 

• Dominion shares outstanding: 879,512,484 (Dominion’s Form 425). 18 

• Total premium: $14.24 x 879,512,484 = $12,524,257,772.71 19 

 
71 “The merger agreement fixes an exchange ratio of 0.831 [the correct number 

is 0.8138] and total cash consideration of $360M.” Response to CV1-19. To clarify: 

What is fixed is the exchange ratio, not the premium itself. The premium, i.e., the 

percentage and the amount, on the day of closing will vary from the premium on the day 

of agreement “based on the performance of the underlying stock prices of NextEra and 

Dominion Energy.” Response to CV1-20. See also Response to CV1-21 (“[T]he 

premium relative to the last market close immediately preceding announcement is a 

customary premium to reference with respect to a merger.”). 
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The figures just stated reflect only the 0.8138 exchange ratio of NextEra stock 1 

for Dominion stock; they do not reflect the $360 million cash payment. As I understand 2 

it, the purpose of the $360 million cash payment is not to buy control but to compensate 3 

Dominion shareholders for stock dilution. 4 

Q. Why would an acquirer of a target pay a price exceeding the target market price? 5 

A. When buying 100 percent of a company, the acquirer gains control of that company. The 6 

acquirer assumes that by gaining control it can increase its earnings by more than if it 7 

were a stockholder without control. Compare an ordinary purchaser of stock. An 8 

ordinary purchaser of stock tells her broker, “Buy me some shares at the market price,” 9 

because she has no reason to pay more than the market price. She controls only her 10 

stock, which entitles her to a sliver of the company’s future earnings and value. She is a 11 

passive owner. The acquirer of all the stock, in contrast, pays more than the market price 12 

because it is buying more than merely stock; it is buying control. That is why we call 13 

this premium the control premium. 14 

Q. Why would an acquirer of control expect to produce higher earnings than an 15 

ordinary buyer of stock would experience? 16 

A. With control, the acquirer can determine the future direction of the company. The 17 

acquirer will have control over— 18 

• the Board and top management; 19 

• the timing and size of proposed rate increases; 20 

• the types and timing of cost reductions, such as through layoffs or 21 

refinancings; 22 

• whether and when to withhold from customers any savings from reducing 23 

cost; 24 

• whether, when, and how to influence government policy on the allocation of 25 

risk between shareholders and customers; 26 
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• the nature and timing of infrastructure spending; 1 

• decisions about the mix of debt and equity (including the ability to increase 2 

earnings by using holding company debt to buy equity, and then persuading 3 

the commission to award equity-level returns on equity bought with lower-4 

cost debt); 5 

• the company’s relations with regulators and the political sector (including 6 

decisions about whether to allow or suppress opportunities for other 7 

businesses to perform functions normally performed by the utility); and 8 

• decisions about how to use the existing utility franchise to create more 9 

business opportunities (such as renewable energy sales to the controlled 10 

utility affiliate). 11 

An ordinary stock buyer has no such influence. 12 

Q. In understanding the value of control, is it useful to distinguish acquisitions in 13 

competitive markets from acquisitions in utility monopoly markets? 14 

A. Yes. For acquisitions in competitive markets (i.e., acquisitions not involving a 15 

franchised monopoly utility), the acquirer might project that it can use its control to 16 

increase the quality of the products or lower the cost, so as to, with increased quality, 17 

generate more sales or the same sales at a higher price; or, with lower cost, earn more 18 

profit-per-sale. 19 

But in the narrative in the S-4 Proxy Statement, and in its Investor Presentation, 20 

NextEra has made clear that increasing quality or lowering costs at VEPCO is not why 21 

it is buying Dominion. So NextEra must have some other reason for paying the control 22 

premium. That reason, I will explain, is the government-protected franchise. Recall 23 

from Part V.B.2 that VEPCO’s 2025 revenues were 71.6% of Dominion’s total revenues. 24 

NextEra is paying this 23.1%, $12.5 billion control premium largely because as a 25 

rational investor, it has determined that controlling VEPCO’s franchise will enable it to 26 
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increase VEPCO’s future earnings from VEPCO’s captive customers by at least the cost 1 

of the control premium plus a reasonable return on that premium.72 2 

B. The premium that NextEra paid is largely attributable not to VEPCO’s 3 

operational performance or the Dominion shareholders’ risk-taking, but 4 

rather to VEPCO’s government-protected privilege to serve captive 5 

customers 6 

Q. Explain the purpose of this Part VI.B. 7 

A. I have explained that the control premium reflects the acquirer’s view of the value of 8 

control. In this transaction, it appears that the main value that NextEra sees is the value 9 

of rate-basing the future capital expenditures needed to serve growing load. I discuss 10 

that point first. I then discuss two other possibilities that NextEra—and in fact any 11 

acquirer of a franchised retail utility monopoly—might see:  the opportunity to charge 12 

rates that produce (a) actual returns exceeding NextEra’s “required” return and (b) 13 

actual returns exceeding VEPCO’s Commission-authorized return. 14 

In each of these situations, the value underlying the premium has nothing to do 15 

with Dominion’s executives’ pre-transaction decisionmaking or its shareholders’ pre-16 

transaction risk-taking. The value is largely attributable to the Commonwealth’s 17 

decision to prohibit competition for retail customers other than High-Load customers. 18 

 
72 This general statement requires some polishing. NextEra can also be assuming 

that it will increase earnings from Dominion’s non-VEPCO businesses, and perhaps 

from VEPCO’s noncaptive customers. The general nature of my statement is 

unavoidable because NextEra has not explained the reasoning—if there was 

reasoning—supporting its decision to pay what it did. 
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1. NextEra’s primary reason for buying Dominion is to rate-base future 1 

capital expenditures 2 

Q. Why is NextEra paying the premium? 3 

A. NextEra appears to be assuming that some large portion, maybe all, of the capital 4 

expenditure opportunities necessary to serve new VEPCO load will go to VEPCO, not 5 

to the new High-Load customers themselves and not to competitive retail suppliers. 6 

Those capital expenditures would then go into VEPCO’s rate base to produce earnings 7 

for NextEra. 8 

This assumption, repeated by NextEra to investor analysts, conflicts with 9 

VEPCO’s duty to minimize customer costs by ensuring that capital expenditure 10 

opportunities go to the most cost-effective actors, rather than automatically to VEPCO. 11 

This fact alone makes the very design of this transaction—meaning, the existence of a 12 

control premium—inconsistent with the just-and-reasonable standard. 13 

There is a larger point. In competitive markets there is an unobjectionable 14 

expectation: that executives who create earnings opportunities, and shareholders who 15 

take risks in anticipation of those earnings opportunities, will be rewarded for making 16 

their company more attractive to prospective acquirers. In the acquisition context, that 17 

reward includes the control premium. But the acquisition of a government-protected 18 

monopoly electric utility does not occur in a competitive electricity market. The rate-19 

basing opportunities that NextEra hopes to capture exist not because Dominion’s 20 

executives and shareholders did anything special, such as guiding the company into a 21 

dominant market position. VEPCO’s market position is dominant because the 22 

Commonwealth granted VEPCO an exclusive franchise (except for the competition 23 

authorized for High-Load customers). So the rate-basing opportunities that NextEra is 24 
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buying exist because the Commonwealth government granted VEPCO an exclusive 1 

franchise, one whose economic value depends in large part on the captivity of VEPCO’s 2 

customers.  3 

Given these facts, the Petitioners’ intent to award 100% of the control premium 4 

to Dominion’s shareholders has no basis in logic. This feature of the transaction—what 5 

is actually the foundation of the transaction—is inconsistent with the just-and-6 

reasonable standard and therefore is impairment. 7 

Here is another way to understand the point: By buying 100 percent of 8 

Dominion, NextEra is actually buying, with respect to VEPCO, two things: indirect 9 

ownership and control of the utility’s assets and business operations, and indirect control 10 

of the utility’s franchise. Today, VEPCO’s utility assets sit on VEPCO’s ratesetting 11 

books at book value. After the acquisition, those same assets will sit on the same books 12 

at the same book value (a necessary result of not putting the control premium explicitly 13 

into VEPCO’s rate base). Because Virginia’s electricity rates are based on book value, 14 

we can assume that the value to NextEra of these assets (i.e., the assets separated from 15 

the franchise) is book value—the net present value of the future stream of earnings 16 

made possible by charging rates based on book value. By offering a price exceeding that 17 

level, NextEra must be paying for more than just the assets. NextEra is paying for 18 

control of the franchise. 19 
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2. NextEra’s possible secondary reasons: the opportunity to charge 1 

customers for returns exceeding NextEra’s “required” return, and/or 2 

returns exceeding VEPCO’s Commission-authorized return 3 

Q. Explain the difference between actual return and required return, and why that 4 

difference might explain a portion of the acquisition premium. 5 

A. For any prospective acquisition, the acquirer has a “required” return, sometimes called 6 

its “hurdle rate” or its “opportunity cost of equity.” It is the expected return on a 7 

prospective investment below which the acquirer would not make that investment, 8 

because the acquirer has alternative investment opportunities that are more attractive. It 9 

is the level of return sufficient to attract the to-be-invested funds. 10 

Here’s a simple example: Assume that the target company is a single-state, 11 

utility-only entity (often called pure-play). Assume also that based on the returns on 12 

equity recently authorized by the target’s state commission, the prospective acquirer 13 

expects to earn an equity return of 9.00%. If the acquirer would be satisfied with 7.00% 14 

(its required return), the acquirer would willingly pay a premium to get the opportunity 15 

to earn two percentage points more. (Of course, if the acquirer pays the premium, its 16 

actual return on full investment will be less than 9.00%, but as long as the actual return 17 

(taking the premium into account) exceeds 7.00%, the premium was worth paying.) 18 

Where the target includes a regulated utility, as it does here, the acquirer’s 19 

expectation that actual return will exceed its required return is influenced by a third 20 

number: the Commission-authorized return. The authorized return itself could exceed 21 

the acquirer’s required return. I discuss that possibility next. 22 

Q. Explain the difference between actual return and authorized return, and why that 23 

difference might explain a portion of the acquisition premium. 24 

A. For any given year, a utility’s actual return on equity can exceed its commission-25 

authorized return, for several reasons. The main (and obvious) reasons are if either (a) 26 
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the utility’s actual costs for the year are less than the projected costs underlying its 1 

approved revenue requirement; or (b) its actual sales exceed the projected sales used by 2 

the commission to set the approved rates.  (The reverse can also be true.) Actuals always 3 

deviate from projections because real events always deviate from projected events. If 4 

the actual return exceeds the authorized return, the excess will last until the Commission 5 

sets new rates. Because those new rates will go into effect prospectively only (because 6 

of the prohibition against retroactive ratemaking), the utility’s shareholders keep the 7 

excess earnings (except where specific costs or revenues are subject to true-up 8 

procedures). 9 

For a target utility, investors’ expectations that a utility’s actual return will 10 

exceed its authorized return might already be reflected in that utility’s market price. In 11 

those situations, the acquirer’s expectation would not affect the premium it offers. But 12 

the acquirer might expect to use its control of the utility to grow that difference—to 13 

increase the gap between actual returns and authorized return beyond the market’s 14 

expectations—such as by using rate case strategies that cause the Commission to 15 

approve cost levels higher than appropriate (or to project sales levels lower than 16 

appropriate), and then increasing the lag in time between rate cases. Under those 17 

circumstances, an acquirer would be willing to pay a premium to receive those extra 18 

returns. The issue here is not whether the Commission has the power and duty to 19 

prevent VEPCO from charging rates based on over-projected costs or under-projected 20 

sales. The Commission has that power and duty. The issue is whether NextEra is paying 21 

the premium in hopes of succeeding in that strategy.  22 
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To the extent that NextEra’s premium reflects any of these possibilities, then 1 

once again the reason is not any reward-worthy action taken by Dominion, its 2 

shareholders, or its executives. The expectation instead flows from regulation’s inherent 3 

imperfections. Rates are supposed to reflect reasonable costs based on prudent utility 4 

decisions. In a competitive market, when a seller’s prices exceed reasonable levels, 5 

price correction occurs as competitors lure, or threaten to lure, that seller’s customers 6 

away. In utility regulation, price correction occurs only if the regulator discovers or is 7 

informed of the excess and corrects it—again, with the correction being prospective 8 

only. In the meantime, regulatory lag allows the utility to profit from the imperfection 9 

(unless the rate can be corrected retroactively back to the date of the discovery or 10 

initiation of the rate case—which occurs in unusual, pre-approved situations). This 11 

imperfection is not a result of Dominion shareholders’ risk-taking or Dominion 12 

executives’ decisionmaking. 13 

It is true that lowering costs or raising sales between rate cases can result from 14 

management skill; when it does, there is a legitimate argument that Dominion 15 

shareholders deserve a portion of the premium—again, unless the earnings expectation 16 

associated with such actions is already reflected in the market price. To the extent 17 

NextEra’s expectation is based on this possibility, its payment of a premium to the 18 

Dominion shareholders, and those shareholders’ desire to keep the premium, would 19 

have some justification. 20 

Q. Didn’t the Dominion shareholders provide the investment and hire the executive 21 

team that created the utility’s value—a fact that would entitle the shareholders to 22 

keep all of the premium? 23 

A. To answer this question, one must take care with the term “value.” Looking only at the 24 

market value before the acquisition, that market price might exceed book value. That 25 
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excess could reflect the market’s expectation that future earnings will exceed authorized 1 

earnings, as I have already discussed. That value ordinarily belongs to shareholders, 2 

because they risked their dollars hoping to get earnings exceeding those associated with 3 

book value; and we do not hold customers responsible when market price falls below 4 

book value. 5 

But the control premium at issue here—the excess of the acquirer’s purchase 6 

price over market price—is a different story, for the reasons that I have already 7 

discussed in this subsection and those that I will discuss in the next subsection. The 8 

acquisition premium is not necessarily attributable to shareholder risk-taking or the 9 

target management’s skill. Customers already compensate shareholders for their risk, 10 

through the return on equity element in the capital-cost portion of the revenue 11 

requirement equation. And customers already compensate the shareholders for 12 

management effectiveness when they pay rates that reflect management costs. Good 13 

utility performance is the quid pro quo for the state’s granting of the monopoly 14 

privilege, and of the regulator’s commitment (imposed by statute and Constitution) to 15 

base rates on reasonable cost and a fair rate of return.  There is no logical basis for extra 16 

compensation in the form of a control premium. 17 

Q. Summarize your point that the control premium—the value NextEra sees in 18 

controlling VEPCO’s franchise—was not likely created by Dominion’s 19 

shareholders. 20 

A. I have described two possible sources of value, from NextEra’s perspective: (1) the new 21 

capital expenditures will be incurred and rate-based by VEPCO, rather than incurred by 22 

competitive suppliers or by the new loads; and (2) NextEra-controlled VEPCO might 23 

persuade the Commission to set rates that produce actual returns exceeding NextEra’s 24 

required return, and/or exceeding VEPCO’s authorized returns. 25 
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Q. Has NextEra provided any information about whether, and the extent to which, 1 

any of these factors influenced the level of control premium that it offered 2 

Dominion? 3 

A. No. NextEra says that it “did not complete an analysis that breaks down the value of 4 

Dominion into the categories referenced in the above question.”73 5 

C. VEPCO’s government-granted privilege is not Dominion’s private asset to 6 

sell for gain 7 

Q. Explain the purpose of this Part VI.C. 8 

A. Dominion is likely to argue that its shareholders deserve to receive the full control 9 

premium because Dominion is their company to sell, just like any company is its 10 

shareholders’ to sell. This argument misapplies competitive market practice to a 11 

regulated monopoly market context. The necessary explanation has four parts: 12 

• VEPCO’s valuable market position derives from its government-granted 13 

franchise. 14 

• The state-created franchise is a public privilege, not a private asset. 15 

• Because Commission-set rates are the utility shareholders’ appropriate 16 

compensation, gain from selling control of the franchise is 17 

overcompensation. 18 

• Mere legal ownership of Dominion stock does not entitle the stock owner to 19 

the control premium. 20 

 
73 Response to CV1-26. The specific question that NextEra was answering was 

about the premium value that NextEra attributed to having legal control over 

Dominion’s exclusive retail electricity franchise, as well as future rate-basing 

opportunities. I have assumed that the same answer would apply to analysis of the 

potential for the actual return on equity to vary from the required return and the 

authorized return. If I am wrong, I invite correction. 
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1. VEPCO’s valuable market position derives from its government-1 

granted franchise 2 

Q. Explain the relationship among three things: control premium, market position, 3 

and the government-granted utility franchise. 4 

A. In a competitive market as in a utility monopoly market, the acquirer pays a control 5 

premium to get control of the target’s market position. The fundamental difference 6 

between a competitive market target and a utility monopoly market target lies in how 7 

the target gets its market position. In an effectively competitive market, the target 8 

company has earned its market position through performance merit—by taking 9 

investment risks and displaying managerial skill. (Luck can also play a role.) In the 10 

utility monopoly context, the utility gets its market position not from performance merit 11 

but from the government—many decades ago for reasons no one can remember. That is 12 

mostly what NextEra is buying with the control premium: control of VEPCO’s 13 

monopoly market position—a position granted by the government, not earned through 14 

merit. 15 

One more way to understand the point: Suppose that prior to NextEra’s 16 

negotiations with Dominion, Virginia had passed a law like its original retail 17 

competition law enacted around 1999—a law that opened up Virginia’s retail electricity 18 

market to competitors. Assume also that there were in fact many retail competitors and 19 

much vigorous retail competition. The exclusive market position that VEPCO has today 20 

would not be exclusive; it would be less than 100%, perhaps far less, and it would be 21 

continuously uncertain. In that situation, VEPCO’s value to NextEra would be lower, so 22 

the acquisition price that NextEra would offer would be lower. The difference in price 23 

between that competition-lowered price and the price that NextEra has actually 24 
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offered—a price that includes the $12.5 billion control premium—is a difference 1 

attributable to the Commonwealth-granted monopoly franchise. 2 

2. The state-created franchise is a public privilege, not a private asset 3 

Q. Explain the concept of a utility franchise. 4 

A. A utility’s franchise consists of rights and responsibilities: rights granted by government 5 

to the utility, and responsibilities imposed by the government on, and accepted by, the 6 

utility. The rights include the right to provide legally defined services to a largely 7 

captive customer base, and to receive in return compensation that satisfies statutory and 8 

constitutional standards. The responsibilities include the obligation to provide service 9 

that satisfies commission-set standards, and to charge only the rates authorized by the 10 

commission. 11 

The franchise is thus a conditional privilege. The privilege of receiving a 12 

reasonable profit for providing an essential service is conditioned on complying with the 13 

standards attached to that service. This privilege is not an asset that can be sold and 14 

resold, like a McDonald’s franchise or a New York City taxi medallion. It is not like 15 

corporate stock, or buildings, or trucks, or power plants. The franchise privilege is not a 16 

commodity, to be sold to the highest bidder. The franchise is not bought and sold by 17 

anyone. It remains with the government, to be granted conditionally to whichever 18 

company the government chooses. 19 

Because the franchise is a privilege created by government, it cannot have been 20 

created by the shareholders; nor was it purchased by shareholders. The franchise does 21 

have value, because the right to provide compensable service largely free of head-to-22 

head competition has value. But that specific value does not derive from actions by 23 

shareholders or executives; it derives from actions by government—actions limiting 24 
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competition for the defined utility service and compelling customers to pay government-1 

set rates for that service. The franchise is not a private asset because it never loses its 2 

public character. NextEra views VEPCO’s franchise privilege as something worth 3 

paying for; but that fact does not entitle Dominion to sell control of the privilege for 4 

gain.  5 

3. Because Commission-set rates are the utility shareholders’ 6 

appropriate compensation, gain from selling control of the franchise 7 

is overcompensation 8 

Q. Explain the connection between the compensation that Dominion’s shareholders 9 

receive through VEPCO’s rates, and the gain that they would receive from the 10 

control premium. 11 

A. A utility has a legal right to fair compensation—specifically, fair compensation for 12 

providing electric service. That right comes from two sources: the statutory requirement 13 

that rates be just and reasonable; and the constitutional standard, inscribed in the Fifth 14 

Amendment’s Takings Clause (as applied to the states through the Fourteenth 15 

Amendment’s Due Process Clause), stating: “nor shall private property be taken for 16 

public use, without just compensation.” 17 

In conventional cost-based ratemaking, the utility’s annual revenue requirement 18 

reflects reasonable operating and maintenance expenses, capital expenditures (via 19 

depreciation expense), interest on debt, and an authorized return on equity. From that 20 

revenue requirement, regulators derive rate levels that will produce that fair return on 21 

equity if actual sales equal reasonably projected sales and if actual costs reflect the 22 

reasonably projected costs. The authorized return on equity is applied to a rate base that 23 

reflects assets used and useful in providing utility service. As Justice Brandeis famously 24 

explained: 25 
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The thing devoted by the investor to the public use is not specific 1 

property, tangible and intangible, but capital embarked in the enterprise. 2 

Upon the capital so invested the Federal Constitution guarantees to the 3 

utility the opportunity to earn a fair return.74 4 

Justice Brandeis’s analysis is the basis for our modern understanding of how the 5 

Constitution applies to ratemaking. 6 

The phrase “capital embarked in the enterprise,” Justice Brandeis explained, is 7 

the money invested in assets that serve the public, i.e., book value, otherwise known as 8 

rate base: 9 

The adoption of the amount prudently invested as the rate base and the 10 

amount of the capital charge as the measure of the rate of return would 11 

give definiteness to these two factors involved in rate controversies 12 

which are now shifting and treacherous, and which render the 13 

proceedings peculiarly burdensome and largely futile. Such measures 14 

offer a basis for decision which is certain and stable. The rate base would 15 

be ascertained as a fact, not determined as matter of opinion. It would not 16 

fluctuate with the market price of labor, or materials, or money.75 17 

When this Commission lawfully sets cost-based rates, utility shareholders receive their 18 

legally required compensation. 19 

Q. You have just explained how Commission-set rates provide shareholders their 20 

legally required compensation. What is the relationship between that compensation 21 

and the control premium? 22 

A. If lawfully set rates give shareholders sufficient compensation for providing service, 23 

then the control premium is necessarily overcompensation because it is not 24 

compensation for providing service; it has no connection to the utility’s obligation to 25 

provide service. The control premium is instead attributable to NextEra’s desire to own 26 

and control, and Dominion’s shareholders’ willingness to sell control of, VEPCO’s 27 

 
74 Missouri ex rel. Southwestern Bell Telephone Co. v. Public Service 

Commission, 262 U.S. 276, 290 (1923) (Brandeis, J., concurring). 

75 Id., 262 U.S. at 307-08. 
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government-granted franchise. Applying Justice Brandeis’s wording, the control 1 

premium does not represent compensation for “capital embarked in the [public utility] 2 

enterprise.” 3 

Because the control premium doesn’t represent investment in utility service 4 

assets, Dominion shareholders have no constitutionally protected expectation of 5 

receiving it. Any expectation of receiving a premium arises from shareholders betting in 6 

the stock market, not from utilities investing in public service assets. Ratemaking does 7 

not compensate shareholders for their bets on stock prices. Rate base is where 8 

government honors its obligations; stock value is where shareholders bet their money. 9 

The dollars shareholders spend to buy stock are therefore analytically distinct from the 10 

dollars that a utility spends to acquire utility assets. Only the latter dollars—dollars 11 

associated with utility service rather than shareholders’—deserve compensation. 12 

Here is another way to understand the point. When Virginia granted VEPCO the 13 

franchise privilege, the utility undertook an obligation to serve. To fulfill that obligation, 14 

the utility invests in utility assets. In imposing this obligation to invest, Virginia has, in 15 

the language of the Constitution’s Fifth Amendment, “taken” private property for which 16 

the Constitution requires just compensation. That just compensation takes the form of 17 

rates designed to provide the utility an opportunity to earn a fair return on prudently 18 

incurred, used-and-useful investment. 19 

From this logic, we see that the constitutionally required just compensation 20 

relates solely to the utility’s obligatory investment in utility assets. A shareholder’s 21 

decision to buy stock is not an obligation imposed by government to serve the public; it 22 

is a voluntary act made by the stock buyer to increase her wealth. In the utility 23 
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regulatory context, shareholders do not receive any government protection of that 1 

wealth—let alone a promise to keep gain arising solely from an acquirer’s desire to 2 

control the franchise. 3 

Q. Companies in competitive markets routinely sell their businesses at a premium, 4 

with their shareholders keeping the gain.  What’s the difference? 5 

A. As I explained in Part III.D above, in an effectively competitive market the acquirer’s 6 

willingness to pay the premium, and the target’s expectation of a premium, are both 7 

disciplined by competition in the market for the target’s product. In that product market, 8 

the target company receives neither government protection from competition nor 9 

government assurance of reasonable prices. So if the acquirer pays a control premium 10 

for the target, we can logically attribute the premium to the acquirer’s expectation that 11 

its acquisition will create real economic value that will flow back to the acquirer—value 12 

that competitive pressures will force the acquirer to share with customers, either through 13 

better service or lower prices. 14 

The discipline imposed by effective competition in the product market will 15 

discipline the size of the premium, leaving no logical reason to question either its 16 

appropriateness or the target shareholders’ expectation of keeping the gain. In a 17 

regulated utility market, that key fact—competition in the ultimate product market to 18 

discipline the premium—is absent. 19 

4. Mere legal ownership of Dominion stock does not entitle the stock 20 

owner to the control premium 21 

Q. Aren’t Dominion stockholders entitled to the premium because they’re the legal 22 

owners of Dominion’s stock? 23 

A. No. That argument is circular, because it assumes the answer to the question being 24 

asked. The question is: Are the owners of stock entitled to the premium? The answer 25 
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cannot be: Yes, because they are owners of the stock. In the utility regulatory context, 1 

the value of utility stock is always affected by regulatory decisions, which can raise or 2 

lower that value depending on how those decisions affect earnings. When utility 3 

shareholders volunteer to invest in a government-regulated market, they impliedly 4 

accept that regulation can reduce the value of their holdings. That has been the law since 5 

medieval times, memorialized in the landmark case of Munn v. Illinois, 94 U.S. 113, 126 6 

(1877): 7 

[When someone] devotes his property to a use in which the public has an 8 

interest, he, in effect, grants to the public an interest in that use, and must 9 

submit to be controlled by the public for the common good, to the extent 10 

of the interest he has thus created. He may withdraw his grant by 11 

discontinuing the use; but, so long as he maintains the use, he must 12 

submit to the control. 13 

Recall also that with its purchase price, NextEra is buying two things: ownership 14 

of stock (which is what ordinary stock purchasers buy) and control of the franchise. The 15 

portion of the purchase price equal to the market price of the stock pays for that stock. If 16 

that market price is higher than what the shareholder originally paid for the stock, she of 17 

course keeps that gain: payment for the stock’s market price goes to the owner of the 18 

stock. The control premium, in contrast, pays for control of the franchise. Because that 19 

franchise is a conditional privilege granted to the utility, not an asset owned by its 20 

shareholders, those shareholders have no necessary right to the portion of the purchase 21 

price associated with the franchise. 22 

Dominion’s shareholders may have hopes of selling the franchise for a gain. 23 

They may feel disappointment when they don’t get that gain. But hopes and 24 

disappointment associated with purchases of regulated utility stock are not what the 25 
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Constitution protects. What the Constitution protects is the utility’s opportunity to 1 

recover, and earn a fair return on, prudently incurred capital expenditures. 2 

Q. Where does your reasoning leave the Commission? 3 

A. Because the Dominion shareholders have no legally protected expectation of receiving a 4 

control premium, the Commission is free to condition the transaction (if the 5 

Commission approves the transaction—an outcome this testimony recommends against) 6 

on a reasonable portion of that premium being shared with the customers. I discuss 7 

principles for that sharing next. 8 

D. Longstanding regulatory principles require that Dominion’s shareholders 9 

and customers share the control premium based on each group’s 10 

contribution to its value 11 

Q. Explain the purpose of this subpart VI.D. 12 

A. Because Dominion’s value to NextEra owes much to its government-granted, exclusive 13 

franchise rather than to Dominion shareholder decisions, there is no logical basis for 14 

Dominion’s shareholders to receive, automatically, all of the control premium. Instead, 15 

the Commission should apply a longstanding, accepted regulatory principle: benefits go 16 

to the benefit-creators and burden-bearers. The Commission therefore should allocate 17 

the control premium to the shareholders and the customers in proportion to the value 18 

that they contributed to the premium. Depriving VEPCO’s customers of their 19 

contribution-backed share of the premium impairs their right to just-and-reasonable 20 

rates. 21 
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1. The public-interest principle: Benefits go to the benefit-creators and 1 

risk-bearers 2 

Q. In determining how to share the control premium between shareholders and 3 

customers, what regulatory principles should apply? 4 

A. The preceding subpart explained why Dominion’s shareholders have no automatic 5 

entitlement to the control premium. The Commission therefore has discretion to allocate 6 

it according to some principle. The regulatory principle applicable here is the principle 7 

of nondiscrimination. Commissions follow that principle by allocating costs to the cost-8 

causers, rewards to the risk-takers, and benefits to the benefit-creators. Customers are 9 

charged the costs that they cause, utilities are compensated for the costs that they 10 

prudently incur and the risks that they prudently take, and benefits are allocated to those 11 

who create them. 12 

A well-known use of this principle occurs when commissions allocate the gain 13 

from a utility’s sale of an asset previously used for utility service. If that asset had been 14 

in the utility’s rate base (which means that the cost was borne by the customers), and if 15 

the utility then sells that asset for a price exceeding the asset’s net book value, the gain 16 

typically goes to the customers. The customers bore the cost, so they get the gain. If the 17 

asset had not been in rate base, the gain normally goes to shareholders because they 18 

bore the economic burden.  Benefit goes to the burden-bearer.76 19 

 
76 On this topic, the frequently cited precedent is Democratic Central Committee 

of the District of Columbia v. Washington Metropolitan Area Transit Commission. The 

court there stated: 

 

It is well settled that utility investors are entitled to recoup from 

consumers the full amount of their investment in depreciable assets 

devoted to public service. This entitlement extends, not only to 

reductions in investment attributable to physical wear and tear (ordinary 

depreciation) but also to those occasioned by functional deterioration 

(obsolescence) and by exhaustion (depletion). . . .[Since customers] have 
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Under this principle, the Commission must allocate the control premium 1 

between Dominion’s shareholders and VEPCO’s customers according to each group’s 2 

relative contribution to the premium’s value. To the burden-bearers and benefit-creators 3 

goes the benefit. For the control premium, the question is: Who are the burden-bearers 4 

and the benefit-creators? Who took the actions or bore the costs that produced the 5 

franchise value that caused Dominion to insist on, and NextEra to agree to, a $12.5 6 

billion control premium? I turn to that question next. 7 

2. The public-interest solution: Allocate the control premium to the 8 

shareholders and the customers in proportion to the value they 9 

created and risks they bore 10 

Q. Given the principle that requires allocating the control premium to the burden-11 

bearers and value-creators in proportion to the burden that they bore or the value 12 

that they created, are you presently recommending a specific allocation? 13 

A. No. To determine the relative contribution made by shareholders and customers, the 14 

Commission will need more evidence. 15 

 

shouldered these burdens, . . . it is eminently just that consumers, whose 

payments for service reimburse investors for the ravages of wear and 

waste occurring in service, should benefit in instances where gain 

eventuates—to the full extent of the gain. 

 

485 F.2d 786, 808-11, 822 (D.C. Cir. 1973) (footnotes omitted). See also id. at 808 (“[I]f 

the land no longer useful in utility operations is sold at a profit, those who shouldered 

the risk of loss are entitled to benefit from the gain.”). See also Separation of Costs of 

Regulated Telephone Service from Costs of Nonregulated Activities, 2 FCC Rcd. 6283, 

6295 ¶¶ 113-14 (Sept. 17, 1987) (order on reconsideration) (observing that “[t]he 

equitable principles identified in [Democratic Central Committee] have direct 

application to a transfer of assets out of regulation that produces gains to be distributed, 

and requiring that customers receive the gains on assets when the market value of the 

assets exceeds net book cost”); N.Y. Water Serv. Corp. v. Pub. Serv. Comm’n of N.Y., 12 

A.D.2d 122, 129 (N.Y. App. Div. 1960) (allocating gain on sale to customers when 

customers bore the risk of a loss in value of the assets); N.Y. State Elec. & Gas, Case 

No. 96-M-0375, 1996 N.Y. PUC LEXIS 671, at *8 (N.Y. Pub. Serv. Comm’n Nov. 19, 

1996) (memorandum opinion) (reserving the net gains on the sale of land for customers 

is equitable and reasonable); N.Y. Tel. Co. v. N.Y. Pub. Serv. Comm’n, 530 N.E.2d 843 

(N.Y. 1988) (customers entitled to benefits on sale of yellow pages advertisements). 
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Q. What is the evidence for customers? 1 

A. As Part VI.C detailed, the support for allocating the control premium to customers lies 2 

in two main facts. First, the value that NextEra sees—opportunities to win and control 3 

VEPCO’s rate-basing opportunities—is not largely based on VEPCO’s business merits. 4 

Second, the low-risk, stable VEPCO earnings that flow from those rate-base 5 

opportunities result from the Commonwealth government’s decision to make VEPCO’s 6 

customers captive customers. 7 

The Petitioners might argue that the customers’ decades-long history of 8 

compelled payments doesn’t entitle them to the control premium because they got what 9 

they paid for: electric service. That is a fair argument. It tells us that customers don’t 10 

automatically get the entire control premium. But it doesn’t tell us that they get zero, 11 

because getting zero would mean that the shareholders get 100%. As explained above, 12 

there is no obvious rationale for the shareholders getting 100%. 13 

Q. What are the arguments for shareholders? 14 

A. Dominion might argue that but for its shareholders’ investment, there would be no 15 

service for customers to pay for; therefore, the source of the value underlying the 16 

control premium is the shareholders. This argument fails because, as explained in Part 17 

VI.C.3 above, the shareholders already have received compensation for their 18 

investment, through the depreciation expense (by which the original investment in 19 

utility plant gets recovered) and the authorized return included in Commission-set rates 20 

(which provides the return on the original investment). Given that the customers paid 21 

rates reflecting all costs and a fair return, one cannot say that the customers’ 22 

contribution to utility service was any less than the shareholders’ contribution. 23 
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Also unavailable to the shareholders is their version of the gain-on-sale 1 

reasoning. I explained above that if a utility sells an asset that was not in rate base, the 2 

utility gets the full gain because the utility bore the full cost. Applying that principle to 3 

the franchise: Unless Dominion shows otherwise, the Commission should assume that 4 

Dominion never paid for the franchise. The franchise to serve is a public privilege; it is 5 

not something Dominion paid money for. (Dominion might pay annual franchise fees, 6 

but those fees are payments not for buying the franchise but for operating it. In any 7 

event, I assume that VEPCO recovers those costs through its rates.) There being no 8 

financial burden borne by VEPCO to receive the franchise, there is no burden that 9 

justifies its shareholders receiving a gain from selling it. 10 

Q. On this question of entitlement to the control premium, you’ve provided for-and-11 

against reasoning for both shareholders and customers. What if the reasoning for 12 

each is either equally persuasive, equally non-persuasive, or equally unclear? 13 

A. Looking at the various arguments, the Commission might decide that they are of equal 14 

weight or weightlessness. Or that the control premium is technically a windfall—a lucky 15 

value to which no one actually contributed. In that situation, I recommend that the 16 

Commission use a default of 50-50. If two friends simultaneously discovered a $100 bill 17 

and couldn’t find the owner, and if they behaved reasonably, they would split it in half. 18 

Absent evidence demonstrating a relative contribution, the logical result is 50-50. 19 

I am not suggesting that the correct evidentiary result is likely to be 50-50. I am 20 

saying that if the evidence is inconclusive or equal in weight, there is no logic to 21 

granting 100% to the shareholders, any more than there is logic to granting 0% to the 22 

shareholders. In that context, a 50-50 sharing recognizes that both shareholders and 23 

customers have played a role, or that neither played a role; and so in that situation, 24 

reasonableness requires a default to equality. This approach contrasts with the 25 
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Petitioners’ proposal, which is a conclusive presumption, lacking any evidence, logic, or 1 

law—or even explanation—that Dominion’s shareholders should receive 100 percent. 2 

Q. On the subject of allocating the control premium between customers and 3 

shareholders, is there any case law addressing your position? 4 

 5 

A. I know of only one case dealing with the general subject of control premium in the 6 

context of a utility acquisition.  But that case did not address the merits of my position. 7 

Specifically, Maryland’s courts reviewed the Maryland Public Service Commission’s 8 

order approving the holding company Exelon’s acquisition of the holding company 9 

Pepco Holdings, Inc. (PHI—the holding company for Potomac Electric Power, Atlantic 10 

City Electric, and Delmarva Power & Light).77 In the case before the Commission, I 11 

appeared as an expert witness and offered the above-described reasoning on behalf of 12 

the Maryland Office of People’s Counsel (MD OPC). The Commission’s Order 13 

approving the acquisition did not address my arguments, leaving the premium in the 14 

departing shareholders’ hands.  The MD OPC petitioned for judicial review.   15 

The Maryland Court of Appeals (the state’s highest court, now called the 16 

Maryland Supreme Court) affirmed the Commission’s decision—a Commission 17 

decision which, again, didn’t address my position.  It is not clear to me that the Court 18 

fully grasped the issues that I raised. The Court held that the Maryland Commission was 19 

not “required to regard [the] acquisition premium . . . as a harm to consumers or as 20 

inconsistent with the public interest.”  (The question I raised was not whether the 21 

premium caused harm; the question was whether denying the customers any portion of 22 

the premium was unlawful.)  As I explained in my book on electric utility mergers, the 23 

 
77 In the Matter of the Merger of Exelon Corporation and Pepco Holdings, Inc., 

Order No. 86990 (May 15, 2015). 
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Court applied to the Maryland Commission’s decision a deferential standard of review, 1 

holding as follows:  2 

• Because the statute made no explicit mention of the control premium, the 3 

Commission had discretion over whether and how to address it. 4 

• In not finding the premium harmful, the Commission had not deviated from 5 

its prior treatment of mergers—treatment which included both comparing the 6 

premium to that paid in prior mergers and prohibiting rate recovery. 7 

• Given that the Commission had no statutory obligation to consider the issue, 8 

its decision to disregard concerns about the premium was not an abuse of 9 

discretion.  The Court stated (emphasis in original):  “It is difficult to see 10 

how consumers are necessarily worse off as a result of the payment of a 11 

premium, or would necessarily be better off if an acquiring company paid a 12 

smaller premium.”  13 

• The gain-on-sale precedent did not apply, because unlike utility property, the 14 

control premium was not in rate base and therefore was not a cost borne by 15 

ratepayers.  16 

These points do not address any of the reasoning I presented to the Commission, or that 17 

I present here. The Court also did not address my constitutional arguments.  The Court 18 

also cautioned that nothing in its reasoning “suggest[s] that an acquisition premium can 19 

never be considered by the Commission, either as a potential harm or as contrary to the 20 

public interest. The Commission could find, for example, that the premium could harm 21 

consumers if it were so large as to cause the layoff of essential employees, or if it were 22 

based on unrealistic expectations about future profits that risk consumer harm.”78 23 

As this summary shows, the Maryland Supreme Court did not address the 24 

reasoning and conclusion presented here:  that the transfer of 100% of the control 25 

 
78 Md. Off. of People’s Counsel v. Md. Pub. Serv. Comm’n, 192 A.3d 744, 754, 

758 (Md. 2018). The text above, accompanying this footnote, comes from my book 

Regulating Mergers and Acquisitions of U.S. Electric Utilities:  Industry Concentration 

and Corporate Complication at 131-32 (Edward Elgar Publishing 2020). 
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premium to the target’s shareholders, and none to the customers, is inconsistent with the 1 

public interest. 2 

Q. In determining how to allocate the control premium between Dominion 3 

shareholders and VEPCO’s retail customers, what portion of the premium is 4 

relevant for purposes of this transaction? 5 

A. NextEra is buying all of Dominion, not just the portion of Dominion that provides 6 

electric service in Virginia. The control premium to be shared between shareholders and 7 

VEPCO’s retail customers should include only the portion attributable to VEPCO’s 8 

business of serving monopoly retail customers. 9 

Q. What procedure do you recommend that the Commission follow to determine who 10 

gets which portion of the premium? 11 

A. The Petitioners’ failure to say anything about the premium, and their failure to offer any 12 

justification for the premium’s lopsided allocation solely to the Dominion shareholders, 13 

make it impossible for the companies to show, and for the Commission to find, that the 14 

transaction “will not” impair or jeopardize the customers’ right to adequate service at 15 

just and reasonable rates. The Commission therefore has no choice but to reject the 16 

transaction. 17 

If the Commission instead prefers to consider what allocation of the premium 18 

could save the transaction (despite the disqualifying features that I discuss throughout 19 

this testimony), it will need supplemental evidence. The Commission has not considered 20 

the allocation question in its prior acquisition cases, and the Petitioners have ignored it 21 

in this case. To create the necessary evidence, the Commission would direct all parties 22 

to provide limited, supplemental testimony on two questions: 23 

• Of the total $12.5 billion, what portion is allocable to VEPCO’s monopoly 24 

retail electric business? That is a technical question that can be answered by 25 

allocating revenue or net earnings among Dominion’s various business 26 

segments. 27 
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• Of the portion of the $12.5 billion allocable to VEPCO’s monopoly retail 1 

electric business, what are the shareholders’ and customers’ relative 2 

contributions to its value as seen by NextEra? On the second question, the 3 

Commission could start with a rebuttable presumption of 50-50, placing an 4 

equal burden on Dominion and the customers to show that their contribution 5 

exceeds 50 percent. 6 

3. The Petitioners’ proposed bill credit is inducement, not premium-7 

sharing 8 

Q. What if the Petitioners argue that their proposed bill credit satisfies any 9 

requirement of premium-sharing? 10 

A. The bill credit cannot count as premium-sharing because the same dollars cannot 11 

logically serve two analytically distinct purposes. 12 

The Petitioners have made clear that the bill credit comes not from efficiencies 13 

produced by their combination; it comes from NextEra’s cash reserve which NextEra 14 

intends to use to carry out a regulatory persuasion strategy. That conclusion flows 15 

unavoidably from this Petitioner-acknowledged fact: the funds do not emerge from the 16 

transaction. We must define the transaction as the Merger Agreement defines it and the 17 

statute defines it: a legal agreement that combines two independent holding company 18 

systems into a single holding company system as a result of the two entities exchanging 19 

something of value: Dominion stock for NextEra stock. The bill credits are not in the 20 

Merger Agreement for a simple reason: They are not part of the value exchanged by the 21 

parties to reach agreement. 22 

The transaction is what the Merger Agreement describes; the transaction is not 23 

some general, loose context consisting of the Merger Agreement plus the various 24 

financial inducements that the Petitioners think are necessary to win approval. To make 25 

that argument is to reason in a circle. 26 
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Having explained what the bill credits are not, it is now necessary to explain 1 

what they are. The bill credits are an inducement, proposed to persuade the Commission 2 

that the transaction is a good thing because customers will get something from it. But 3 

this very statement is a logical impossibility because the money is not part of the 4 

transaction, any more than an apple for the teacher, offered along with the homework, is 5 

part of the homework. 6 

Understanding the bill credits as inducement strategy is essential to 7 

understanding why using them as premium-sharing is a double-count. Boards of 8 

corporations cannot just give shareholder money away; they must have a fiduciary 9 

reason. The only possible fiduciary reason is that the Petitioners viewed the transaction 10 

as lacking the statutory necessities to win approval.79 They acknowledged no tangible, 11 

evidence-based operational benefit; and they could not hide the fact that Dominion and 12 

VEPCO would be exposed to more nonutility risk (a fact that NextEra described to 13 

investors as a benefit to NextEra because adding Dominion reduced NextEra’s 14 

exposure). Those facts created enough uncertainty to make fiduciarily defensible the 15 

decision to give away shareholder money. 16 

So there are two different needs here:  The need for premium-sharing for reasons 17 

I have given before; and the need to pay customers something to overcome possible 18 

regulatory skepticism about a transaction that has cost and risk. The same dollars cannot 19 

double-count to satisfy both needs. 20 

 
79 The only other possibility is that the Petitioners viewed the bill credits as 

necessary to build political support outside the evidentiary hearing, which outside 

political support they hoped would persuade Judges who are legally bound to consider 

only what they learn from the evidentiary hearing. That possibility is too remote from 

the law to warrant any comment. 



132 

VII. Cause of impairment or jeopardy #5: To meet investor expectations 1 

that NextEra will increase earnings by rate-basing new capital 2 

expenditures, the combined company will have incentive and 3 

opportunity to weaken retail competition in Virginia and increase the 4 

risk of stranded cost  5 

Q. Explain the purpose of this Part VII. 6 

A. This transaction will impair or jeopardize customers’ right to pay no more than just-and-7 

reasonable rates for adequate service. The transaction has that effect because its central 8 

purpose is to rate-base capital expenditures even if entities other than VEPCO—9 

specifically, the combined company’s retail competitors or the new loads themselves—10 

can make those expenditures more cost-effectively. I explain this problem in these four 11 

subparts: 12 

• NextEra expects, and has caused investors to expect, that VEPCO will install 13 

and profit from new infrastructure needed to serve growing load, with no 14 

apparent investment role for its retail competitors or its large-load customers. 15 

• To make the Petitioners’ rate base expectations a reality, VEPCO will have 16 

opportunity and incentive to exploit unearned advantages gained from its 17 

dual status as monopoly and competitor. 18 

• VEPCO’s GS-5 generation demand charge increases VEPCO’s ability to act 19 

on its unearned advantages. 20 

• Besides discriminating against shopping customers, the Petitioners’ plans, if 21 

approved, will subject VEPCO’s captive customers to stranded-cost risk. 22 

Caution: My purpose is not to relitigate the lawfulness of the GS-5 charge, 23 

which I testified about in the 2025 biennial rate case, and which is now before the 24 

Virginia Supreme Court. My purpose is to show that the pressure on NextEra to meet its 25 

earnings projections will cause NextEra to put pressure on VEPCO to make more 26 

aggressive use of its unearned competitive advantages. These advantages come not from 27 

VEPCO’s merits, but from its dual status as monopoly provider to all and competitive 28 
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provider to High-Load customers. With these advantages, VEPCO has incentive and 1 

opportunity to undermine retail competition on the merits, thus creating impairment of 2 

and jeopardy to all customers’ right to adequate service at just and reasonable rates. 3 

A. NextEra expects, and has caused investors to expect, that VEPCO will 4 

install and profit from new infrastructure needed to serve growing load, 5 

with no apparent investment role for VEPCO’s retail competitors or its 6 

large-load customers 7 

Q. In this transaction’s stated purpose, what role does rate-basing future investments 8 

play? 9 

A. The opportunity to rate-base new infrastructure is the centerpiece of this transaction. 10 

NextEra is paying the 23.1%, $12.5 billion premium to Dominion’s shareholders, and 11 

Dominion’s shareholders are agreeing to become NextEra’s shareholders, on the 12 

assumption that the combined company will have higher earnings than would the two 13 

companies remaining separate. The premise for those higher earnings appears to be that 14 

VEPCO, and no one else, will invest in, own, and profit from all new infrastructure 15 

necessary to serve increases in VEPCO’s load. 16 

The support for this conclusion comes from NextEra’s Investor Presentation 17 

(May 18, 2026). No fewer than 15 times, NextEra cited its intent to grow rate base:  18 

• “Power demand is expected to grow six times faster over the next 20 19 

years.”80 20 

• “The combined company expects ~11% regulatory capital employed 21 

growth.”81 22 

 
80 Investor Presentation at 6. 

81 Id. at 8, 23, 32, 44. This 11% is not Dominion alone. The footnote to the 

statement at p. 8 says:  “From 2025-2032; includes Dominion Energy, Florida Power & 

Light and NextEra Energy electric and gas transmission regulatory capital employed 

and invested capital.” 
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• “The combined company would have one of the highest Adjusted EPS 1 

growth rate expectations and one of the strongest balance sheets in the 2 

industry.”82 3 

• “Combined large-load customer pipeline of 130+ GW. . . . Service territories 4 

experiencing population and economic growth.”83 5 

• In Virginia, “2x growth in electricity sales vs. nat’l avg.”84 6 

• “U.S. power demand is coming from every sector, driving the need for more 7 

generation,” with 53% of growth in 2026-2032 coming from the large-load 8 

sector.85 9 

• “Projects needed to serve new load demands are growing significantly in size 10 

and complexity.”86 11 

• “Since 2021, NextEra Energy and Dominion Energy have built more 12 

generation than the next 25 largest utilities combined. . . . The combined 13 

company would have the scale, experience and buying power to build more 14 

efficiently.”87 15 

• “Combined, we see the need and opportunity to develop 115+ GW of new 16 

generation over the next decade.”88 17 

• For 2025-2032, the combined company will achieve rate base growth of 18 

11%, as compared to 10% for NextEra alone.89 19 

 
82 Id. at 11. 

83 Id. at 12, 44. 

84 Id. at 14. 

85 Id. at 18. 

86 Id. at 19. 

87 Id. at 21. 

88 Id. at 24. 

89 Id. at 30. 
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• “Combined company expects one of the industry’s highest regulatory capital 1 

employed growth rates by making smart investments that benefit 2 

customers.”90 3 

• “Combined, NextEra Energy and Dominion Energy have unmatched large 4 

load opportunities across the United States.”91 5 

• “The combined company has an opportunity to more than double the U.S.’s 6 

largest generation fleet.”92 7 

• “Execute against the development expectations, which includes 15 GW of 8 

large load hubs by 2035. . . . FPL and Dominion Energy’s large-load 9 

opportunities expand & accelerate. . . . Increased CapEx at Dominion Energy 10 

Virginia to meet storage goals and reduce capacity and reserve margin 11 

deficits to enhance reliability while keeping bills affordable.”93 12 

• “Strongest large load opportunity set in the country (FL, VA, NC, SC and 13 

across America).”94 14 

Q. Have Petitioners shared their rate-basing expectation with investors? 15 

A. Yes. Besides the 15 mentions in their PowerPoint Investor Presentation, the Petitioners’ 16 

representatives have repeated the point in earnings calls with investor advisors. Here is 17 

an example: 18 

The combined company would become what we believe is an unmatched 19 

industry leader position to capture an opportunities set that has never 20 

been larger. Our rate base of $138 billion would be the highest in the 21 

industry.95 22 

 
90 Id. at 33, referring to an 80% “Increase in Regulatory Capital Employed.” 

91 Id. at 34 (though noting commitment to “ensuring large load customers pay 

their fair share”—a statement that I assume refers to their paying their fair share through 

rates, not through displacing the combined company as the investor). 

92 Id. at 35. 

93 Id. at 40. 

94 Id. at 44. 

95 Transcript of May 18, 2026 investor call at p. 6. 
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Q. What are the consequences of the Petitioners having created and disseminated 1 

these expectations of future rate-basing? 2 

A. With NextEra having created, emphasized, repeated, and disseminated these 3 

expectations, the NextEra-controlled VEPCO will have a bias against any alternative to 4 

increasing its own rate base. NextEra-controlled VEPCO will do whatever is possible to 5 

discourage High-Load customers from either (a) building and owning their own 6 

generation, or (b) buying their energy and capacity needs from competitive retail 7 

suppliers (who under Virginia law have a statutory right to compete with VEPCO to 8 

serve High-Load customers). A separate consequence of that bias, to the extent it results 9 

in rate-basing of new capital expenditures, is that VEPCO’s captive customers will be 10 

more at risk of bearing stranded cost if the new load does not appear, or appears and 11 

then goes away. I discuss that problem in Part VII.D below. 12 

As discussed next, the combined company will be able to act on its bias 13 

immediately after the closing, for two reasons. First, VEPCO will have unearned 14 

advantages from its dual status as monopoly and competitor. Second, VEPCO’s GS-5 15 

generation demand charge enables VEPCO to act on those advantages. 16 

Without full information on how the Petitioners intend to guard against 17 

VEPCO’s bias, and on what Commission monitoring will be necessary to detect and 18 

penalize VEPCO discrimination against competing sources of supply, the Commission 19 

will lack a basis for finding that the transaction will not impair or jeopardize the 20 

customers’ right to adequate service at just and reasonable rates. 21 
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B. To make NextEra’s rate base expectations a reality, VEPCO will have 1 

opportunity and incentive to exploit unearned advantages gained from its 2 

dual status as monopoly and competitor 3 

Q. Explain the purpose of this Part VII.B. 4 

A. In this Part VII.B, I explain that VEPCO’s ability to make the NextEra-projected 5 

earnings happen depends on its exploiting its unearned competitive advantages. First I 6 

explain how having just-and-reasonable rates for all customers depends in part on 7 

Virginia’s having effective competition for the shopping customers. I then explain that 8 

in Virginia, effective competition is not possible as long as VEPCO acts simultaneously 9 

as monopoly and competitor. This problem is worsened by the acquisition-produced 10 

pressure to increase earnings. 11 

1. Having just-and-reasonable rates in Virginia requires effective 12 

competition—competition that favors merits, not incumbency 13 

Q. Explain the relationship between just-and-reasonable rates and effective 14 

competition. 15 

A. As stated above, NextEra’s Investor Presentation stresses, more than any other factor 16 

(15 repetitions), the combined company’s opportunity to serve increased load. But 17 

NextEra says nothing about doing so cost-effectively—meaning, consistent with just-18 

and-reasonable rates. With respect to increased load, cost-effective service and just-and-19 

reasonable rates require at least these two things: 20 

• Shopping customers should be able to choose the most economical power 21 

source available from multiple viable, cost-effective suppliers. They should 22 

bear no penalty if they choose a competitive service provider (CSP) over 23 

VEPCO. Conversely, CSPs should bear no penalty for beating VEPCO in the 24 

competition to serve shopping customers. Competition among all suppliers—25 

CSPs and utility—should be based solely on merit, with no unearned 26 

advantage to the NextEra-controlled VEPCO. 27 

• To prevent stranded-cost risk to captive customers, all costs attributable to 28 

any retail transaction must be borne only by the beneficiaries of the 29 

transaction. A supplier hoping to profit from serving new load must bear the 30 
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full risk of investing to serve that load. If the load doesn’t appear, the 1 

unrecovered costs must fall on the supplier. A shopping customer expecting 2 

to be served must pay for the supplier’s investment in that service, even if 3 

the customer’s business declines. And if the customer with the declining 4 

business cannot pay for the supplier’s investment, the supplier and its 5 

shareholders must absorb the cost. Neither party should be able to shift its 6 

risks or costs to nonshopping or other shopping customers. This principle 7 

applies whether the seller is a competitive service provider or VEPCO. 8 

VEPCO’s unearned advantages violate each of these principles. After summarizing 9 

relevant background facts, I explain why. 10 

2. When VEPCO acts simultaneously as monopoly and competitor, its 11 

unearned advantages impair and jeopardize competition on the 12 

merits 13 

Q. Explain VEPCO’s dual status as retail monopoly and retail competitor in the same 14 

market, and why that dual status affects this transaction. 15 

A. Central to economic theory, and to decades of regulatory decisions, are these principles: 16 

Risks must lie with the risk-causers, costs must lie with the cost-causers, and benefits 17 

must go to the cost-bearers and benefit-creators. A market structure in which VEPCO 18 

acts as both monopoly and competitive provider risks violating all three principles. 19 

In VEPCO’s service territory, the retail electricity market actually consists of 20 

two overlapping markets. In one market, CSPs compete, with each other and with 21 

VEPCO, to serve those retail customers permitted by statute to shop for electricity. In 22 

the other market, VEPCO serves as monopoly provider to captive customers—23 

customers prohibited by statute from shopping for electricity. In these two markets, 24 

VEPCO has an obligation to serve three categories of customers: (a) all captive 25 

customers, (b) all shopping-eligible customers that choose not to shop, and (c) all 26 

shopping-eligible customers that had purchased from CSPs but return to VEPCO. 27 

On those points, here are the statutory specifics: 28 
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• VEPCO has an obligation to serve, and to plan and stand ready to serve, all 1 

customers of any size that do not buy from competitive service providers.96 2 

• Large customers have a right to buy their electricity from competitive service 3 

providers.97 4 

• Customers that buy from a competitive service provider have a statutory 5 

right to return to the utility, subject to certain pricing conditions.98 6 

 
96 Va. Code sec. 56-234 A (“It shall be the duty of every public utility to furnish 

reasonably adequate service and facilities at reasonable and just rates to any person, firm 

or corporation along its lines desiring the same.”). 

97 Va. Code sec. 56-577 A 3 provides: 

 

Subject to the provisions of subdivisions 4 and 5, only individual retail 

customers of electric energy within the Commonwealth, regardless of 

customer class, whose demand during the most recent calendar year 

exceeded five megawatts but did not exceed one percent of the customer’s 

incumbent electric utility’s peak load during the most recent calendar year 

unless such customer had noncoincident peak demand in excess of 90 

megawatts in calendar year 2006 or any year thereafter, shall be permitted 

to purchase electric energy from any supplier of electric energy licensed to 

sell retail electric energy within the Commonwealth, except for any 

incumbent electric utility other than the incumbent electric utility serving 

the exclusive service territory in which such a customer is located, subject 

to [various] conditions. . . . 

98 Va. Code Section 56-577 A 3 c provides: 

 

If such customer does purchase electric energy from licensed suppliers 

after the expiration or termination of capped rates, it shall not thereafter 

be entitled to purchase electric energy from the incumbent electric utility 

without giving five years’ advance written notice of such intention to 

such utility, except where such customer demonstrates to the 

Commission, after notice and opportunity for hearing, through clear and 

convincing evidence that its supplier has failed to perform, or has 

anticipatorily breached its duty to perform, or otherwise is about to fail to 

perform, through no fault of the customer, and that such customer is 

unable to obtain service at reasonable rates from an alternative supplier. 

If, as a result of such proceeding, the Commission finds it in the public 

interest to grant an exemption from the five-year notice requirement, 

such customer may thereafter purchase electric energy at the costs of 

such utility, as determined by the Commission pursuant to subdivision 3 

d hereof, for the remainder of the five-year notice period, after which 

point the customer may purchase electric energy from the utility under 
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VEPCO thus has two roles. It is a state-protected monopoly with an obligation to 1 

serve all load. It is also an active rival of CSPs in the competition to attract and retain 2 

shopping-eligible load. VEPCO is a monopoly and a competitor in the same geographic 3 

and product market.99 4 

 

rates, terms and conditions determined pursuant to § 56-585.1. However, 

such customer shall be allowed to individually purchase electric energy 

from the utility under rates, terms, and conditions determined pursuant to 

sec. 56-585.1 if, upon application by such customer, the Commission 

finds that neither such customer’s incumbent electric utility nor retail 

customers of such utility that do not choose to obtain electric energy 

from alternate suppliers will be adversely affected in a manner contrary 

to the public interest by granting such petition. In making such 

determination, the Commission shall take into consideration, without 

limitation, the impact and effect of any and all other previously approved 

petitions of like type with respect to such incumbent electric utility. Any 

customer that returns to purchase electric energy from its incumbent 

electric utility, before or after expiration of the five-year notice period, 

shall be subject to minimum stay periods equal to those prescribed by the 

Commission pursuant to subdivision C 1. 

 

Section 56-577 A 3 d then provides that customers exempt from the five-year 

requirement pay the incumbent utility for electricity at a price reflecting 

 

the market-based costs of the utility, including (i) the actual expenses of 

procuring such electric energy from the market, (ii) additional 

administrative and transaction costs associated with procuring such 

energy, including, but not limited to, costs of transmission, transmission 

line losses, and ancillary services, and (iii) a reasonable margin as 

determined pursuant to the provisions of subdivision A 2 of § 56-585.1. 

The methodology established by the Commission for determining such 

costs shall ensure that neither utilities nor other retail customers are 

adversely affected in a manner contrary to the public interest. 

99 Companies that offer reasonably substitutable services to the same customers 

in the same geographic market are, by definition, competitors of each other. See 

Sunshine Cellular v. Vanguard Cellular Sys., Inc., 810 F. Supp. 486, 493 (S.D.N.Y. 

1992) (explaining that the product dimension includes “those commodities or services 

that are reasonably interchangeable by consumers for the same purposes”); FTC v. 

Staples, Inc., 970 F. Supp. 1066, 1074 (D.D.C. 1997) (“The general rule when 

determining a relevant product market is that ‘[t]he outer boundaries of a product 

market are determined by the reasonable interchangeability of use [by consumers] or the 

cross-elasticity of demand between the product itself and substitutes for it.’” (quoting 
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Q. Is there a problem with VEPCO’s playing both roles in the same geographic and 1 

product market? 2 

A. Yes. The problem with VEPCO playing both a competitive role and a monopoly role in 3 

the same geographic and product market is that the utility can use its franchised 4 

monopoly status, with all the associated protections and resources, as a competitive tool. 5 

A typical franchised utility has the following competitive advantages, none arising from 6 

its own merits: 7 

• the ability to raise capital for its competitive activities at a cost below its 8 

competitors’ costs, if providers of capital view the utility’s exclusive 9 

franchise as a balance-sheet strengthener and its captive-customer base as a 10 

risk-reducer; 11 

• the ability to offer favorable nonprice terms (such as shorter contract 12 

durations), because its captive customers will be available to absorb capacity 13 

costs not recovered when the contract ends; 14 

• immediately available supply, offered at prices based on the utility’s average 15 

cost rather than its marginal cost, because (a) the utility’s franchise 16 

responsibility includes an obligation to acquire resources for reasonably 17 

forecasted load before that load appears, and (b) captive customers are 18 

symmetrically obligated to bear that reasonable anticipatory cost if the load 19 

doesn’t appear; and 20 

• ready access to captive-customer-funded resources (e.g., legal services, 21 

accounting, headquarters space, employee expertise and time, and human 22 

resources staff) with that access available at cost rather than at market prices. 23 

These advantages undermine competition on the merits because they don’t arise 24 

from merits; they arise from the utility’s government-appointed, government-protected 25 

status. Making matters worse is this fact: VEPCO conducts its two activities—26 

 

Brown Shoe v. United States, 370 U.S. 294, 325 (1962))); Order No. 642, Revised 

Filing Requirements Under Part 33 of the Commission’s Regulations, F.E.R.C. Stats. & 

Regs. ¶ 31,111, 65 Fed. Reg. 70,984, 70,991 (2000) [hereinafter Order No. 642] (“[I]t is 

important to define relevant products from the perspective of the consumer, i.e., 

including in a product group those products considered by the consumer to be good 

substitutes.”), order on reh’g, Order No. 642-A, 94 F.E.R.C. ¶ 61,289, 66 Fed. Reg. 

16,121 (2001). 
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monopoly supplier to captive customers and competitive supplier to shopping-eligible 1 

customers—with no arm’s-length relationship between them because both activities 2 

occur within the same corporate entity.100 As a competitor, VEPCO profits from the 3 

upside; as the monopoly provider it has captive customers to cover the downside. 4 

VEPCO’s CSP competitors have no comparable advantage. 5 

C. VEPCO’s GS-5 generation demand charge increases VEPCO’s ability to use 6 

its unearned advantages to carry out NextEra’s plan 7 

Q. Explain the purpose of this Part VII.C. 8 

A. This Part VII.C explains how NextEra’s rate-base-adding purpose—a purpose that 9 

undermines the General Assembly’s vision for retail competition in the market for High-10 

Load customers and a purpose that is the central reason for this acquisition—will be 11 

assisted by the unearned competitive advantage that VEPCO gets through its GS-5 12 

generation demand charge.101 The charge forces CSP customers to make duplicative 13 

payments that subsidize the rates charged to nonshopping customers. That flaw 14 

increases the likelihood that NextEra will be able to use VEPCO’s unearned 15 

 
100 Contrast the conditions imposed by the Commission on the relationship 

between Rappahannock Electric Cooperative (REC) and the subsidiaries it created to 

purchase wholesale power that REC will use to serve data centers at retail. The order 

approving the arrangement required that nonelectric services provided by REC to its 

subsidiaries be priced at the higher of cost or market, while nonelectric services received 

by REC from its subsidiaries be provided at the lower of cost or market. “Order 

Granting Approval,” at Application of Rappahannock Electric Cooperative, et al., Case 

No. PUR-2024-00213, Appendix at Condition 5. 

101 According to the GS-5 tariff, High Load customers are nonresidential 

customers with (a) contract demand of at least 25 MW, or maximum measured demand 

of at least 25 MW in at least 3 of the current and previous 11 billing months; and (b) a 

load factor of at least 75% during at least 3 of the current and previous 11 billing 

months. The approved tariff language requires, among other things, that each High Load 

Customer pay to VEPCO a generation demand charge equal to 60% of the customer’s 

contracted electricity demand. The charge applies even if the customer buys all its 

generation from a competitive service provider and none from VEPCO. 
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advantage—at the expense of competition-on-the-merits—to meet the earnings 1 

projections that are its reason for undertaking this transaction. The resulting damage—2 

fewer High-Load customers buying from competitive service providers, fewer 3 

competitive service providers entering the Virginia retail market, thus less pressure on 4 

VEPCO to keep its rates reasonable—creates impairment of and jeopardy to all retail 5 

customers’ right to adequate service at just-and-reasonable rates. 6 

Q. Compare the capacity-and-energy experience of VEPCO and its nonshopping GS-5 7 

customers with the experience of a CSP and its customers. 8 

A. VEPCO bears the full capacity-and-energy cost of serving each nonshopping GS-5 9 

customer. Each such customer pays for all of VEPCO’s energy costs, and for some of 10 

VEPCO’s capacity cost, through a kWh charge and through the fuel factor (which, as I 11 

understand it, recovers both fuel cost and the cost of power purchased by VEPCO under 12 

a PPA—which PPA could have an energy component and a capacity component). The 13 

nonshopping GS-5 customer pays for the rest of VEPCO’s capacity cost through the 14 

GS-5 generation demand charge. 15 

Like VEPCO, the CSP bears the full capacity-and-energy cost of serving each 16 

customer. The CSP’s GS-5 customer pays the CSP for all of the CSP’s energy and 17 

capacity costs, through the CSP’s contractual charges. But on top of that full payment 18 

for all of the CSP’s energy and capacity costs, the CSP customer pays to VEPCO the 19 

GS-5 generation demand charge. 20 

This comparison makes clear that the CSP customer pays duplicatively for 21 

generation capacity—once fully to the CSP via the CSP’s contractual charge, and again 22 

partially to VEPCO via the GS-5 generation demand charge. The CSP customer pays for 23 

capacity more than once, while the similarly situated VEPCO customer pays for 24 
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capacity only once (or less than once, to the extent that VEPCO, through the GS-5 1 

generation demand charge, is collecting revenue exceeding its actual cost of capacity). 2 

While each of the two customers pays VEPCO the same demand charge, the cost 3 

that they impose on VEPCO (if any), and the benefit that they get from paying the 4 

demand charge (if any), are different, qualitatively and quantitatively: 5 

• As to cost: The demand charge that the nonshopping customer pays reflects 6 

that customer’s contribution to VEPCO’s peak. In contrast, the demand 7 

charge that the CSP customer pays doesn’t reflect that customer’s 8 

contribution to VEPCO’s peak—because a CSP customer doesn’t contribute 9 

to VEPCO’s peak; it contributes to the CSP’s peak. 10 

• As to benefit: By paying the generation demand charge, the VEPCO 11 

customer gets a lower kWh charge. (VEPCO’s revenue requirement, to 12 

which both its demand charge and its kWh charge contribute, recovers only 13 

100% of its costs; so whatever capacity costs get recovered through the 14 

demand charge don’t have to get recovered through the kWh charge.) In 15 

contrast, the CSP customer’s demand-charge payment to VEPCO doesn’t 16 

reduce the kWh charge that the customer pays to its CSP. 17 

Q. Is there another way to explain the problem? 18 

A. Yes. For the nonshopping customer, the demand charge allocates among demand-19 

causing customers a portion of their pro rata responsibility for the capacity costs that 20 

VEPCO has incurred to meet their demand. VEPCO recovers 100% of its capacity costs 21 

(ignoring capacity costs recovered by third-party providers through the fuel rider) from 22 

the combination of its kWh charge and the demand charge. Because VEPCO’s revenue 23 

requirement is designed to recover 100% of its capacity cost and no more, the portion of 24 

the capacity cost recovered through the demand charge reduces the amount of capacity 25 

cost that gets recovered from the kWh charge. 26 

The CSP, like VEPCO, recovers from its customer 100% of the capacity cost 27 

needed to serve that customer. Unlike the nonshopping VEPCO customer, whose 28 

payment of the demand charge to VEPCO reduces the per-kWh charge that it pays to 29 
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VEPCO, the CSP customer’s payment of the demand charge doesn’t reduce the charge 1 

that the CSP customer pays to the CSP. The CSP customer’s payment of VEPCO’s 2 

demand charge is on top of, rather than a substitute for, the payments that the customer 3 

makes to the CSP. So by paying the demand charge to VEPCO while also paying for 4 

capacity to the CSP, the CSP customer is paying for more than 100% of the capacity 5 

needed to serve its demand. Even if the CSP’s and VEPCO’s capacity and energy costs 6 

are identical, the CSP customer’s total charge for capacity (CSP charges plus the GS-5 7 

demand charge) will exceed the nonshopping customer’s total charge for capacity 8 

(VEPCO’s kWh charge plus the GS-5 demand charge). 9 

The CSP customer’s payment of the demand charge in fact subsidizes the 10 

nonshopping VEPCO customer’s capacity cost, because the amount paid to VEPCO by 11 

the CSP customer reduces what VEPCO has to recover from the nonshopping customers 12 

(assuming that VEPCO is recovering no more than 100% of its capacity costs). The CSP 13 

customer is picking up a portion of capacity costs that VEPCO has incurred to support 14 

the nonshopping customers.  15 

 Back to NextEra’s acquisition: NextEra has projected increased earnings from 16 

the acquisition—earnings that will happen only if VEPCO, not its CSP competitors, 17 

serves growing load. VEPCO’s dual status as monopoly provider and competitor, 18 

assisted by the GS-5 demand charge, gives VEPCO incentive and opportunity to 19 

undermine competition in the market to serve that growing load. This acquisition 20 

increases the pressure on VEPCO to act anticompetitively, therefore increases the 21 

probability that VEPCO will do so. That fact makes it impossible for the Commission to 22 
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find that the acquisition “will not” impair or jeopardize customers’ right to adequate 1 

service at just-and-reasonable rates. 2 

D. The pressure on VEPCO to serve new load will subject VEPCO’s captive 3 

customers to stranded-cost risk 4 

Q. Explain the relationship among this transaction, the GS-5 generation demand 5 

charge, and stranded cost. 6 

A. As already explained, the Petitioners entered this transaction so that NextEra, through 7 

VEPCO, could increase its earnings and balance its higher-risk portfolio by rate-basing 8 

new capital expenditures needed to serve new VEPCO load. The resulting pressure on 9 

VEPCO to make those new capital expenditures increases the stranded-cost risk to 10 

VEPCO’s nonshopping customers. 11 

Unlike a utility’s rate-based generation, a CSP arrangement causes no stranded-12 

cost risk to VEPCO’s nonshopping customers. A CSP contract does involve the risk that 13 

the seller will build or buy more capacity than its customer uses. But that risk is borne 14 

entirely by the CSP—with the CSP laying some of that risk onto its customer via the 15 

CSP’s contract terms. None of the CSP generation development risk falls on VEPCO’s 16 

nonshopping customers. 17 

The risk of excess generating capacity does fall on VEPCO’s nonshopping 18 

customers to the extent that VEPCO discourages High-Load customers from accepting 19 

CSP offers (because these customers won’t want to pay duplicative capacity costs 20 

arising from the GS-5 demand charge). CSPs then will leave the Virginia retail market. 21 

That means more rate-based generation, which means more customer exposure to 22 

stranded-cost risk. 23 
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That risk already exists without the transaction. What the transaction adds is the 1 

extra pressure that NextEra will put on VEPCO, because of the $12.5 billion acquisition 2 

premium, to put capital expenditures into VEPCO’s rate base. 3 

Q. Doesn’t Schedule GS-5 establish a minimum term of years for High-Load 4 

customers? 5 

A. Yes, Schedule GS-5 requires the High-Load customer to commit to a minimum term of 6 

14 years for “Electric Service.”102  (For the first 4 years, customers can choose 100% of 7 

their desired capacity, or ramp up 20% per year.103) But this minimum term will not 8 

cover stranded costs if the capacity paid for by VEPCO to serve the customer has a life 9 

exceeding 14 years and not matched by proportional depreciation charges. That is a real 10 

possibility because VEPCO’s actual generation demand charge has no clear relation to 11 

the cost of any specific capacity that VEPCO might build or buy to serve the customer, 12 

or any depreciation charge that VEPCO would include in rates applied to the customer. 13 

Q. Summarize your conclusions on the connection between VEPCO’s GS-5 generation 14 

demand charge and NextEra’s proposed acquisition of Dominion. 15 

 16 

A. Having promised the investment community higher earnings from rate-basing new 17 

assets to serve increased load, NextEra will use every power it has to make those 18 

earnings happen. One power it will have is the power to direct VEPCO to favor, for 19 

 
102 Defined in the tariff as “[t]he provision, by the Company to the Customer, of 

Electric Delivery Service and, to the extent provided by the Company, Electricity 

Supply Service and utility services. Electric Service also means, where applicable, the 

interconnection of electric generators with the Company.” This 14-year requirement 

does not preclude the High-Load customer from shopping with a CSP, because once the 

customer does so, the “extent provided” phrase means that VEPCO would no longer be 

providing the customer with “Electricity Supply Service.” The shopping customer then 

would be buying only Electric Delivery Service. But that shopping customer still has to 

pay the GS-5 generation demand charge. 

103 See the GS-5 tariff at section XXVII(E)(1). 
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those new assets, VEPCO’s own capital expenditures over those offered by competitive 1 

service providers or by the new loads themselves. In this effort, we can expect VEPCO, 2 

as directed by NextEra, to make full use of its dual role as monopoly and competitor, 3 

assisted by VEPCO’s GS-5 demand charge. That charge undermines competition on the 4 

merits because it forces potentially shopping customers to bear costs that they don’t 5 

cause—unlike nonshopping customers, who bear only the costs that they cause. The 6 

combined company will have a larger incentive to pursue this anticompetitive strategy 7 

than VEPCO does today, because the transaction’s central purpose—and its selling point 8 

to investors—is the increased earnings made possible by the likelihood of new data 9 

center loads—the very loads that CSPs will have a desire, and a legal right, to pursue.  10 

  Because the transaction will undermine retail competition, and because retail 11 

competition is necessary to ensure that retail rates are just and reasonable, the 12 

Commission cannot find that the transaction “will not” impair or jeopardize adequate 13 

service at just and reasonable rates. 14 

Q. You have just addressed the risks to retail competition and retail rates in Virginia. 15 

What about risks to wholesale competition and wholesale rates in the PJM energy 16 

and capacity markets?  17 

A. I will leave that topic’s specifics to witnesses having more expertise and more recent 18 

experience in those markets. But I do offer some general thoughts.  19 

I have explained that by approving this acquisition of VEPCO, the Commission 20 

automatically approves every future NextEra acquisition, regardless of type or risk. See 21 

Part V.C above. Similarly, the Commission also will be automatically approving every 22 

future action that every NextEra-controlled entity takes within PJM. Those future 23 

actions can include some that would harm VEPCO’s customers, but that fall outside this 24 
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Commission’s power to prevent. The result is more asymmetry—where the harm falls 1 

on VEPCO’s customers but the benefits go to NextEra’s owners. 2 

Specifically: Besides owning FPL, NextEra has affiliates that invest in 3 

transmission and generation. By acquiring VEPCO, NextEra will have control of 4 

VEPCO’s generation. (For a discussion of NextEra’s refusal to relinquish any control, 5 

see Part IV above.) If there is transmission congestion in PJM, causing prices to exceed 6 

normal competitive levels, those conditions will make it attractive for NextEra to invest 7 

in transmission and generation to serve PJM’s capacity and energy markets. NextEra 8 

could locate generation and transmission in places that don’t serve Virginia but instead 9 

take advantage of high generation prices. NextEra also could locate transmission in 10 

places that benefit VEPCO’s data-center and other large-load customers—then order 11 

VEPCO to favor those large-load customers with low-cost power supplies that might 12 

otherwise go to VEPCO’s captive customers—creating another unearned and 13 

anticompetitive advantage that VEPCO would have over competitive service providers. 14 

(That favoritism is made possible by the fact that in Virginia, the right to shop for 15 

electricity exists only for large-load customers. Residential and small commercial 16 

customers have no choice but to buy from VEPCO.) 17 

Because the transmission and wholesale portions of this activity will occur under 18 

FERC’s exclusive jurisdiction, the Commission by approving NextEra’s acquisition will 19 

have exposed VEPCO customers to new risks without having any authority to prevent 20 

those risks. In terms of influencing outcomes, the Commission will have downgraded 21 

itself from being the sole regulator of VEPCO’s performance to being a mere 22 

supplicant—one of several dozen—before a federal agency whose decisions about PJM 23 



150 

are subject to continuing dispute at the agency and in the courts of appeals. Under these 1 

circumstances, the Commission cannot conclude that its approval “will not” impair or 2 

jeopardize adequate service at just and reasonable rates. 3 

 4 
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VIII. Given this transaction’s purpose—selling control of a government 1 

privilege for gain, to a risk-causing, rate-basing holding company that 2 

refuses to limit future acquisitions—no set of conditions can prevent all 3 

plausible possibility of impairment and jeopardy 4 

Q. Are there conditions that the Commission could adopt to ensure that this 5 

transaction “will not impair or jeopardize adequate service at just and reasonable 6 

rates”? 7 

A. No. This transaction brings all the risks and costs that I describe in Parts III–VII above, 8 

including the risks from NextEra’s current and unknown future holdings, and including 9 

the costs of adding Commission staff to monitor those holdings (which costs NextEra 10 

thus far has failed to address), along with the risks associated with VEPCO’s shrinkage 11 

in size and importance relative to its new holding company owner. VEPCO will face 12 

intrasystem conflicts over capital access and cost allocation that it does not face today. 13 

And Dominion’s transfer of control of VEPCO’s obligation to serve to an entity not 14 

controlled by VEPCO is a violation of that obligation. 15 

Under these circumstances, there is no possible set of conditions that eliminates 16 

all plausible possibilities of impairment or jeopardy, other than conditions that transform 17 

NextEra into an entity that brings no such possibilities. To explain these points, this Part 18 

VIII covers the following four topics: 19 

• Protecting customers from risk-causing acquisitions requires recognizing and 20 

filling a regulatory gap. 21 

• The typical regulatory conditions used in other proceedings don’t remove 22 

this acquisition’s unique risks. 23 

• To prevent impairment and jeopardy—as required by the “will not” 24 

standard—NextEra would need to cease all activities that plausibly cause 25 

impairment or jeopardy. 26 

• Even Petitioners’ insufficient conditions require regulatory resources and 27 

enforcement options—obvious needs that Petitioners ignore. 28 
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A. Protecting customers from risk-causing acquisitions requires recognizing 1 

and filling a regulatory gap 2 

Q. In the area of holding company oversight, is there a regulatory gap that the 3 

Commission needs to fill? 4 

A. Yes.  Until its repeal in 2005, the federal Public Utility Holding Company Act of 1935 5 

(PUHCA) prohibited acquisitions like that sought by NextEra.  The Act required, 6 

subject to certain exceptions, that each utility holding company constitute a “single 7 

integrated public-utility system.”104 The purpose of this “single integrated public-utility 8 

system” mandate was to align each utility’s corporate form with its public-service 9 

obligations.  While the Act had many provisions, the key regulatory tools—all tools 10 

designed to protect electricity and gas customers from the risks caused by holding 11 

companies whose business purposes undermined the utilities’ duties—were these: 12 

• Section 11(b)(1) required the U.S. Securities and Exchange Commission 13 

(SEC) to break up holding company systems that owned scattered utility 14 

companies and unrelated businesses, so that after the break-ups, each system 15 

would be confined to a single “integrated public-utility system,” subject to 16 

certain exceptions. 17 

• Section 10(b)(1) required the SEC to disapprove any acquisition by a utility 18 

holding company that “tend[s] towards ... concentration of control of public-19 

utility companies, of a kind or to an extent detrimental to the public interest 20 

or the interest of investors, or consumers.” 21 

 
104 Section 2(a)(29)(A) of PUHCA defined “integrated public-utility system,” as 

applied to electric utility companies, to mean 

a system consisting of one or more units of generating plants and/or 

transmission lines and/or distributing facilities, whose utility assets, 

whether owned by one or more electric utility companies, are physically 

interconnected or capable of physical interconnection and which under 

normal conditions may be economically operated as a single 

interconnected and coordinated system confined in its operations to a 

single area or region, in one or more states, not so large as to impair 

(considering the state of the art and the area or region affected) the 

advantages of localized management, efficient operation, and the 

effectiveness of regulation. 
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• Section 10(c)(2) allowed only those acquisitions that “tend[ed] towards the 1 

economical and efficient development of an integrated public-utility 2 

system.” 3 

• Section 7(d) prohibited utility holding companies from issuing securities 4 

that, among other things, involved an “improper risk” or were “detrimental 5 

to the public interest or the interest of investors or consumers.” 6 

For 70 years, these provisions caused electric and gas utilities to devote their 7 

executive attention and financial resources to their reason for being: providing essential 8 

utility service, locally. The “single integrated public-utility system” mandate eliminated 9 

or limited those features of holding company structure and behavior that cause harm and 10 

risk to investors, consumers, and the public interest: geographic dispersion of utility 11 

properties, arbitrary (from a utility customer perspective) mixtures of utility and 12 

nonutility businesses, excess layers of corporate affiliates, excess use of debt financing, 13 

utility financial support of nonutility businesses, and interaffiliate transactions priced 14 

unfairly to utility customers. In a sentence, the “integrated system” principle prevented 15 

acquisitions for the sake of acquiring—acquisitions motivated by company strategy 16 

rather than customer welfare. 17 

To enforce the “integrated system” principle, the SEC, beginning in 1935, broke 18 

up the then-existing 13 holding companies into several hundred relatively local systems.  19 

(Some multistate systems remained, in a form called “registered holding companies” 20 

that were subject to extra regulatory oversight.) Once the SEC completed this work, 21 

utility mergers and acquisitions in the electric and gas industries were relatively rare 22 

until the mid-1980s. 23 

Beginning in the mid-1980s, a mergers-and-acquisitions trend began. The early 24 

transactions involved the joining of utilities with adjacent or near-adjacent service 25 
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territories. In these transactions, still bound by PUHCA’s “integrated system” 1 

requirement, the main regulatory challenges were these:  2 

• prevent transactions that gave the combined companies horizontal or vertical 3 

market power (some mergers aimed for both); 4 

• identify and allocate costs and benefits associated with savings likely to arise 5 

from real operational economies of scale and scope; 6 

• prevent interaffiliate transaction pricing that caused the customers of the 7 

monopoly utility to subsidize the combined company’s competitive 8 

businesses; 9 

• prevent draining of the local utility’s equity to support other utility or 10 

nonutility businesses in the holding company system; 11 

• prevent “contagion”—where the risks of the nonutility businesses lead to 12 

higher costs of debt capital and equity capital for the utility; and 13 

• ensure that the executives of the larger, more complex post-transaction entity 14 

devoted the necessary attention to local quality of service. 15 

These 1980s and early 1990s transactions did not, for the most part, involve the joining 16 

of remote electric facilities, or the mixing of large amounts of nonutility businesses with 17 

traditional utilities. Unlike NextEra in its proposed transaction, acquirers were not 18 

treating utility targets as portfolio-balancers or means of increasing earnings by growing 19 

rate base. 20 

The single integrated system requirement meant that transactions like NextEra’s 21 

acquisition of Dominion—the joining of remote utilities solely for purposes of profit—22 

were per se prohibited for the 70 years from the 1935 Act’s enactment until its repeal in 23 

2005. In terms of the risks it aimed to prevent, the 1935 Act’s single integrated system 24 

standard was similar to section 56-90’s “will not impair or jeopardize” standard. 25 

Virginia enacted that standard in the 1940s, at a time when the SEC would have been in 26 

the midst of breaking up the systems that looked like what NextEra is now trying to 27 



155 

recreate: systems consisting of remote physical facilities and high-risk mixing of utility 1 

businesses with nonutility businesses. 2 

Q. What changes did the 2005 repeal of PUHCA 1935 bring? 3 

A. The Energy Policy Act of 2005 repealed the entire 1935 Act—all its limits on, and 4 

standards for review of, acquisitions of utilities. As a result, there is no longer any 5 

federal limit on holding company arrangements involving geographically dispersed 6 

utilities, mixtures of utility and nonutility businesses, debt-leveraging, or complex 7 

corporate family structures.105 Corporate system structures prohibited for 70 years are 8 

now possible, unless states act on their own—state law in this area not being preempted 9 

by federal law. No longer does federal law require acquisition strategy and corporate 10 

structure to align with the utilities’ public-service obligations. 11 

As a result of the repeal, acquisitions of dispersed utility companies can occur 12 

for reasons other than operational efficiencies—as the S-4 Proxy Statement makes clear 13 

is true of NextEra’s proposed acquisition of Dominion. What our grandparents 14 

understood as “utilities”—the traditional safe investment—has changed its character. 15 

Q. Why is PUHCA 1935’s repeal relevant to this Commission’s analysis of NextEra’s 16 

proposal to acquire control of Dominion and VEPCO? 17 

A. While PUHCA 1935 was in place, and enforced properly by the SEC, a state 18 

commission evaluating a holding company’s acquisition of its local utility could be 19 

relatively certain about the current and future business activities within the post-merger 20 

 
105 There remains some review by the Federal Energy Regulatory Commission 

under Section 203 of the Federal Power Act, 16 U.S.C. sec. 824b, and under a vestige of 

PUHCA 1935 now called PUHCA 2005. But there no longer is an integrated public-

utility system requirement; thus no longer any federal statutory pre-acquisition limits or 

reviews concerning geographic dispersion or type-of-business mixing. 
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family. The Commission would know that VEPCO, if it were to be acquired by some 1 

other entity, would not become— 2 

• affiliated with, and exposed to the risks of, utility businesses that were not 3 

part of the same integrated public utility system; 4 

• affiliated with, and exposed to the risks of, substantial nonutility 5 

businesses—at least not without federal regulatory review that limited those 6 

businesses; 7 

• part of a corporate system in which interaffiliate transactions (including 8 

transactions anywhere in the family, not just transactions involving the local 9 

utility) were unbounded by interaffiliate pricing rules aimed at preventing 10 

cross-subsidies; 11 

• part of a corporate system in which the holding company affiliates’ financial 12 

structures and financial conditions went unreviewed by regulators obligated 13 

to protect consumers; or 14 

• part of a holding company system that can, after the first transaction, acquire 15 

any kind of company, anywhere, in any industry, without advance review by 16 

some regulator for the effects on investors, consumers, and the public 17 

interest. 18 

While PUHCA 1935’s restrictions were in place, a state commission could 19 

reasonably expect that the holding company now controlling its utility would make local 20 

utility service its dominant purpose. That is no longer the case. Acquisitions are no 21 

longer confined to local, integrating acquisitions—acquisitions that must “tend[] 22 

towards the economical and efficient development of an integrated public-utility 23 

system” (from old PUHCA Section 10(c)(2)). This proceeding therefore needs to ask 24 

and answer this central question: Does NextEra have characteristics, plans for VEPCO, 25 

and plans for future acquisitions and investments, that could impair or jeopardize 26 

Virginia customers’ right to adequate service at just-and-reasonable rates? 27 

The answer is yes. NextEra’s characteristics include acquisitiveness (six major 28 

attempts), risk-taking (investments in “thousands” of higher-risk businesses), and 29 
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emphasis on earnings over performance (as revealed by the S-4 Proxy Statement and the 1 

testimony—neither making any mention of tangible, expertise-based, legally binding 2 

commitments to improve performance). NextEra’s plans for VEPCO center on adding 3 

rate base. NextEra’s plans for future acquisitions and investments are unknown; what is 4 

known is that NextEra insists on having no limit on those acquisitions and investments, 5 

and that the Commission has no clear power to review or limit them. Under these 6 

circumstances, the Commission cannot find that the acquisition “will not” impair or 7 

jeopardize.  8 

B. The typical regulatory conditions don’t remove this acquisition’s unique 9 

risks 10 

Q. Will the Petitioners’ proposed conditions remove the possibility of impairment and 11 

jeopardy? 12 

A. No. In terms of concrete, enforceable commitment to protecting VEPCO’s customers 13 

from risks, the Petitioners’ proposed conditions are without value. Merely repeating the 14 

phrase “we will not harm” has no value. Merely promising not to violate the law has no 15 

value. But that is all that NextEra’s witnesses have said. These statements have no more 16 

value than a teenage driver’s promises not to speed. Why then have speed limits, police 17 

and camera detectors, and fines? 18 

I address in this subpart two arguments that acquisition applicants typically 19 

make about holding company risks and the possible protections against those risks. I 20 

explain that— 21 

• “ring-fencing”—a misnomer—is insufficient to protect VEPCO’s customers 22 

with the certainty required by the statute; and 23 

• post-harm penalties are not certain to succeed in preventing impairment and 24 

jeopardy. 25 
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1. “Ring-fencing”—a misnomer—is insufficient to protect VEPCO’s 1 

customers with the certainty required by the “will not” standard 2 

a. Ring-fencing’s typical features 3 

Q. What is ring-fencing? 4 

A. The commonly asserted purpose of ring-fencing is to protect the local utility from the 5 

risks arising from its holding company owner’s other business ventures—ventures more 6 

complex and risky than a traditional utility business. Ring-fencing measures typically 7 

fall into these four categories: 8 

• prohibitions against the utility paying dividends to the holding company if 9 

the payment reduces the utility’s equity level below some specified level; 10 

• corporate separation measures that (a) prevent the utility from being pulled 11 

into the bankruptcy filing of its parent or affiliate, and (b) protect the utility’s 12 

credit ratings from business risks elsewhere in the corporate family; 13 

• prohibitions against the utility loaning money to, or guaranteeing loans to or 14 

otherwise supporting the debt of, or otherwise investing in, any holding 15 

company affiliate; and 16 

• limits on internal reorganizations that would weaken the above-mentioned 17 

measures. 18 

Typically missing from applicant-proposed measures is the most important one: 19 

recognition of, and preservation of, the regulator’s authority to order the utility divested 20 

from the holding company should any conditions on the approval be violated or become 21 

inadequate. 22 

Because the Petitioners have proposed none of these just-listed items (except for 23 

what seems to be a commitment that VEPCO will not provide direct financial support to 24 

nonutility affiliates), their Petition presents risks without enforceable protections, thus 25 

facially failing the “will not” standard. Perhaps the Petitioners think they can add these 26 

items during the hearing process in response to intervenor opposition. But that 27 
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intentional withholding of necessary (but not sufficient, as discussed shortly) measures 1 

until it appears necessary to reduce opposition is inconsistent with fair play and with 2 

presenting the full case in the direct testimony. 3 

b. Five risks that “ring-fencing” does not eliminate 4 

Q. Is ring-fencing sufficient to protect utility customers from the risks of holding 5 

company activities? 6 

A. No. Ring-fencing does not purport to remove, and does not remove, five risks NextEra 7 

brings to Dominion’s utilities:  holding company-imposed limits on VEPCO’s access to 8 

equity capital, increases in the utilities’ cost of equity and debt capital, certain 9 

bankruptcy risks, NextEra’s interference in VEPCO’s business decisions, and 10 

interaffiliate transaction abuse. I discuss each of these five problems next. Nor does 11 

ring-fencing add the extra staff that the Commission will need to ensure that NextEra 12 

complies with the ring-fencing measures—a distinct problem that I also address below. 13 

i. Limits on the utilities’ access to equity capital 14 

Q. Does ring-fencing prevent the acquisition from reducing the utilities’ access to 15 

equity capital? 16 

A. No. Today, VEPCO’s source of equity capital is Dominion. Dominion accesses the 17 

equity markets directly. NextEra’s acquisition removes Dominion and VEPCO from 18 

equity markets, making VEPCO completely dependent on NextEra for equity (other 19 

than preferred stock, which typically occupies only a limited role in a utility’s capital 20 

structure). NextEra will be taking on more business risk (such as by investing in states 21 

and countries whose business conditions and regulatory rules the Commission cannot 22 

influence). NextEra’s business risks can cause it financial troubles, leaving it unable to 23 

provide VEPCO the equity it needs. 24 
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Q. But doesn’t ring-fencing protect the utilities from NextEra’s business troubles? 1 

A. Ring-fencing can prevent VEPCO from being pulled into NextEra’s bankruptcy, but that 2 

is not the concern. The concern is that NextEra will be VEPCO’s sole source of equity 3 

capital. If NextEra or any of its many higher-risk businesses experiences financial 4 

distress, NextEra would have reason, and ability, to limit or delay equity contributions to 5 

VEPCO, making it more difficult for VEPCO to finance necessary investment. Worse, 6 

NextEra could have an incentive to constrain VEPCO’s spending or take for itself, 7 

through dividends, more of VEPCO’s earnings so as to redirect capital to other parts of 8 

the NextEra system or address its own financial needs. If VEPCO needs that equity—9 

such as to balance out its debt, to fund expansion of its transmission system to 10 

accommodate new renewables, to install smart meters or invest in other features of 11 

advanced metering infrastructure—and NextEra’s equity is not available, VEPCO will 12 

be unable to fulfill its franchise responsibilities. Adequate service at just and reasonable 13 

rates will be impaired. 14 

Q. Can’t VEPCO get the equity it needs by issuing preferred stock or using retained 15 

earnings? 16 

A. These possibilities are theoretical only. Preferred stock (which has characteristics of 17 

both equity and debt) usually makes up only a small part of a utility’s capital structure. 18 

And its availability and price depend on the market’s willingness to risk the investment. 19 

Any normal willingness will be diminished by NextEra’s financial troubles, because 20 

these new investors will have no idea whether and when conventional equity will arrive 21 

from a parent tied up in bankruptcy court or otherwise financially imperiled. As for 22 

VEPCO’s retained earnings, there is no reason to assume that they would be sufficient 23 

to fund fully any major new capital expenditures. Retained earnings are not some 24 
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insurance reserve maintained by a utility for all situations in which equity investment is 1 

necessary. If that were true, utilities would never need to access external equity markets; 2 

they would fund all capital expenditures internally. 3 

ii. Increases in the utilities’ cost of debt 4 

Q. Does ring-fencing protect against increases in VEPCO’s cost of debt arising from 5 

its affiliation with NextEra? 6 

A. Not fully. VEPCO’s credit reputation will be influenced by NextEra’s financial 7 

condition. To the extent that some of VEPCO’s equity capital comes from NextEra debt, 8 

a downgrade of that debt can increase the cost of VEPCO’s equity. Also, VEPCO’s own 9 

debt ratings can be affected by downgrades of NextEra’s debt ratings. Ring-fencing 10 

doesn’t address this problem. Since the Commission will have no power to prevent the 11 

actions that cause these risks, the Commission will have to sort out all the various 12 

influences on VEPCO’s cost of capital and exclude the ones that conflict with just-and-13 

reasonable rates. I am not aware of any consensus, mistake-proof methodology that the 14 

Commission can use to do so. 15 

Q. Won’t VEPCO have its own access to debt capital? 16 

A. Yes, VEPCO can borrow money in its own name, but only with NextEra’s permission—17 

unless NextEra commits not to interfere with VEPCO’s financial decisions, which 18 

NextEra has refused to do. Also, VEPCO’s lenders will care about the availability and 19 

cost of its equity capital—which comes from NextEra. They will care because VEPCO’s 20 

access to equity gives lenders confidence that VEPCO will repay its loans. Rational 21 

lenders will worry that NextEra’s own risks and needs for capital will reduce its 22 

willingness or ability to supply equity to VEPCO. That worry will cause those lenders to 23 

raise VEPCO’s interest cost on their loans. Nothing about ring-fencing prevents this 24 
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natural lender reaction.  Similarly, while VEPCO will have its own credit ratings, those 1 

ratings can still be influenced by NextEra’s access to and cost of capital, since VEPCO’s 2 

ability to pay off its loans depends in part on the availability of NextEra’s capital. 3 

NextEra’s financial stresses will not be a matter of indifference to VEPCO or its lenders. 4 

iii. Bankruptcy risk 5 

Q. Would ring-fencing remove the risk that NextEra’s business failures push VEPCO 6 

into bankruptcy? 7 

A. No. If NextEra fails, a typical ring-fencing measure would prevent NextEra from using 8 

its control of Dominion to bring VEPCO into bankruptcy. Ring-fencing sometimes 9 

achieves this protection by interposing between the holding company and the utility a 10 

“special purpose entity” (SPE). The SPE is controlled by an independent director whose 11 

affirmative vote is required for the utility to enter bankruptcy. But this measure would 12 

do nothing to protect VEPCO from its own bankruptcy, should it suffer a capital 13 

shortage because of NextEra’s financial stresses. If NextEra is in bankruptcy, the 14 

bankruptcy court could limit NextEra’s capital flows, thereby leaving VEPCO without 15 

financial support and thus endangering its ability to pay its lenders. The SPE cannot 16 

prevent that result. 17 

In summary:  NextEra’s stresses can lead to VEPCO’s stresses, resulting in 18 

VEPCO bankruptcy. Ring-fencing does not prevent this result, because it does not alter 19 

VEPCO’s financial dependency on NextEra. It is that dependency on NextEra that 20 

makes this transaction risky for VEPCO and its customers. 21 

Q. Have the Petitioners agreed to use a Special Purpose Entity? 22 

A. No. The Petitioners have declined to use an SPE; they think that VEPCO will be better 23 

off without one: 24 
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The Joint Petitioners submit that use of a SPE to further ring-fence and 1 

isolate DEV is unnecessary and, moreover, could eliminate the improved 2 

credit metrics of Dominion Energy Virginia that are a direct result of the 3 

combined company as further discussed on page 12 of the direct 4 

testimony of Joint Petitioner witness Dunne.106 5 

Before this transaction, no one at Dominion or at the Commission suggested that 6 

Dominion needed “improved credit metrics.” Those improved metrics—if they occur—7 

come with risks, like the risk of being pulled into bankruptcy because of NextEra’s 8 

business failures associated with the unlimited new risks it can take on after closing this 9 

transaction. (I said if they occur; in the quote, note the false phrase “are a direct result,” 10 

the “are” being false because we have only advertising, no guarantee.) And Petitioners 11 

make no measurable, enforceable promises about the improved metrics. Thus customers 12 

get this no-guarantee aspiration, along with a real risk of bankruptcy. Also, Petitioners 13 

don’t explain why having the SPE necessarily prevents the better credit result. 14 

iv. NextEra’s interference in VEPCO’s business decisions 15 

Q. Does ring-fencing prevent NextEra from controlling or otherwise interfering with 16 

VEPCO’s activities in carrying out its utility franchise obligation to serve? 17 

A. No. No typical ring-fencing provision limits a holding company’s power to control a 18 

utility’s decisions, including but not limited to decisions on hiring, promotions, 19 

operations, capital expenditures, budgets, and rate-case strategies. No typical ring-20 

fencing provision prevents the holding company from diverting funds and management 21 

attention from utility service to the competitive goals and strategies of nonutility 22 

affiliates, or directing its utility to favor rate-basing of new capital expenditures and 23 

 
106 Response to Staff 1-23. 



164 

discriminating against competitive service providers that represent an alternative to 1 

customer-risking rate-basing. 2 

v. Interaffiliate transaction abuse 3 

Q. Does ring-fencing ensure arm’s-length relationships between VEPCO and 4 

NextEra’s affiliates? 5 

A. No. When two companies are in a real arm’s-length relationship, they behave as if 6 

unrelated. That means that each company (a) has no economic need to deal with any 7 

other affiliate because each one has alternative trading partners, and (b) has no legal 8 

obligation to deal with any other affiliate because it is free to choose its own trading 9 

partners. Another feature of an arm’s-length relationship is that each affiliate is itself 10 

subject to effective competition—so it must act efficiently or risk losing customers to its 11 

competitors. 12 

The NextEra-VEPCO relationship will not be arm’s-length. If it were, NextEra 13 

could not do any of these things: 14 

• impose spending limits on VEPCO, 15 

• determine unilaterally (based on various business objectives conflicting with 16 

the utilities’ public-service obligations) how much equity NextEra should 17 

inject into VEPCO, 18 

• dictate who sits on the Dominion and VEPCO boards, 19 

• choose the top utility executives, or 20 

• dictate VEPCO’s positions on regulatory issues. 21 

With 100% ownership, NextEra will have the power to do all these things. Nothing 22 

about ring-fencing changes these facts. 23 

Pricing principles for interaffiliate transactions, discussed in Part VIII.C.1 below, 24 

are well-known. But principles work only if heeded, and only to the extent 25 
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noncompliance is detected and consequences imposed. NextEra’s acquisition of 1 

Dominion multiplies the number and types of interaffiliate transactions involving or 2 

affecting VEPCO, including transactions where one or both affiliates have an interest 3 

adverse to VEPCO’s customers. More transactions mean more opportunity for breaking 4 

the rules.  When motivation and opportunity combine with low risk of detection, people 5 

run red lights, text while driving, and break regulatory rules. 6 

Yet NextEra has provided no evidence on how it will deal with internal rule-7 

breakers: what internal enforcement staff it will use; how that staff will be trained, 8 

compensated, and promoted; what will be the consequences for violators; and who on 9 

the executive team will be held accountable for errors of underlings. Nor has NextEra 10 

offered to fund the extra Commission staff that its acquisition will make necessary. On 11 

NextEra’s omissions, ring-fencing offers nothing. 12 

Q. Given your discussion of ring-fencing’s typical features and the risks that it does 13 

not eliminate, what is your conclusion about the concept? 14 

A. The phrase “ring-fencing” is a misnomer because the term overstates the effects. “Ring” 15 

implies that the protections surround the utility fully; “fence” implies that the 16 

protections have no holes.  In holding company acquisitions of public utilities, ring-17 

fencing, such as it is, is essential for consumer protection, but it is not sufficient. 18 

2. Post-harm penalties are not certain to succeed 19 

Q. Can the Commission protect the utility customers sufficiently from NextEra-20 

caused harm and risks by excluding from VEPCO’s rates any cost increases caused 21 

by its affiliation with NextEra, or by imposing penalties? 22 

A. Only if the cure—if there is one—is not worse than the disease. The more serious the 23 

problem caused by NextEra or its affiliates, the fewer options the Commission has to 24 

address it. A rate disallowance removes from the utility’s revenue requirement costs that 25 
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should not be charged to customers. A fine takes away the wrongdoer’s improper gains 1 

and imposes a penalty sufficient to deter the conduct. But both types of financial 2 

penalties share a weakness: The larger the problem, the larger the penalty, the weaker 3 

the post-penalty company; and so the greater the regulatory hesitance to impose the 4 

penalty proportionate to the problem. Unless there is some alternative company ready, 5 

willing, and able to replace the weakened utility, the public’s need for a viable utility 6 

competes with the public’s need to assign full financial consequences for misbehavior. 7 

Furthermore, regulatory resources must keep up with regulatory complexity. Yet 8 

VEPCO, Dominion, and NextEra make no promise to increase, or to support 9 

Commission efforts to increase, the Commission’s resources. That increase will be 10 

necessary as NextEra adds complexity (with this acquisition and with future 11 

acquisitions) that increases the staff’s and Judges’ workload. Relying on financial 12 

penalties for structural risk and abuse is less effective than preventing abuse-prone and 13 

risk-prone structures to begin with. 14 

C. To prevent impairment and jeopardy—as required by the “will not” 15 

standard—NextEra would need to cease all activities that plausibly cause 16 

impairment or jeopardy 17 

Q. Is it possible to design conditions that will ensure that this transaction “will not” 18 

“impair or jeopardize” “adequate service at just and reasonable rates”? 19 

A. No, for at least two reasons. 20 

First, no condition can correct a transaction whose origin lies in Dominion’s 21 

selecting its new owner based on price rather than performance. That origin, by itself, 22 

causes this transaction to impair or jeopardize adequate service at just-and-reasonable 23 

rates because it precludes acquisitions by better performers. It puts shareholders ahead 24 

of customers. I explained this reasoning in Part III. 25 
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Second, because NextEra has thousands of nonutility subsidiaries, all facing 1 

business risk greater than typical utility risk, the acquisition adds risk to the risk that 2 

VEPCO customers already face because of their exposure to Dominion’s own nonutility 3 

activities. That additional NextEra risk independently causes this transaction to violate 4 

the statutory prohibition against impairment and jeopardy. 5 

The only logical way to prevent these risks is to prevent the activities that cause 6 

the risks. But preventing all the activities that cause the risks would mean preventing 7 

activities that are NextEra’s very reasons for wanting this transaction. Those reasons are 8 

(a) to add VEPCO’s lower-risk monopoly franchise to NextEra’s higher-risk portfolio so 9 

that post-acquisition NextEra has a higher ratio of regulated businesses to total 10 

businesses—thus making it easier for NextEra to acquire more higher-risk businesses; 11 

and (b) to rate-base new capital expenditures rather than having competitive service 12 

providers and new load compete to provide alternatives to VEPCO-owned, rate-based 13 

assets. As a result, there is no logical way to design conditions that save this 14 

transaction—in the form that NextEra desires it—from the statutory prohibition. 15 

Q. What then is the purpose of this Part VIII.C? 16 

A. In this Part VIII.C, I discuss possible conditions in the following areas: 17 

• affiliate risk 18 

• sufficient capital resources for VEPCO 19 

• NextEra’s control of VEPCO 20 

• control premium 21 

• unearned competitive advantage 22 

• VEPCO’s franchise privilege 23 
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In these categories, I explain why for NextEra’s acquisition, conditions that 1 

commissions typically attach to mergers and acquisitions still leave NextEra unable to 2 

satisfy the “will not” standard. I then offer conditions that do eliminate all risk. Readers 3 

will see that conditions that eliminate all risk effectively preclude the transaction that 4 

NextEra and Dominion want—which is the correct result because what they want is not 5 

what the plain statutory language allows. 6 

Q. Do you have a caution for readers of this Part VIII.C? 7 

A. Yes. I caution readers against viewing conditions as a way to save this transaction, then 8 

critiquing my conditions as precluding this transaction. The statute does not direct the 9 

Commission to facilitate acquisitions; it establishes a standard that prohibits acquisitions 10 

that would jeopardize or impair the interests that the statute protects. The Commission’s 11 

task in this proceeding is to apply the statute as it exists. If NextEra wants to acquire 12 

VEPCO under a different standard, it must persuade the General Assembly to change 13 

the law. 14 

1. Affiliate risk 15 

Q. Concerning affiliate risk, what problems will you address? 16 

A. On affiliate risk, I will address three problems: (a) the need to prevent NextEra’s 17 

subsidiaries’ financial risks from affecting VEPCO’s service and rates, (b) the need to 18 

prevent NextEra from making future acquisitions that subject VEPCO to risk, and (c) 19 

the need to prohibit inappropriate interaffiliate transactions. 20 

Q. Is it possible to design a condition that will prevent NextEra’s subsidiaries’ 21 

financial risks from affecting VEPCO’s service and rates? 22 

 23 

A. No. The Commission should not accept as a condition a set of words that merely 24 

prohibits what is already unlawful. What is already unlawful is including in the cost-of-25 



169 

capital component of the utility revenue requirement any effect of the operational or 1 

financial risks associated with any of the utility’s affiliates. 2 

What is necessary is not mere words promising not to include nonutility risks in 3 

the utility’s cost of capital. What is necessary is a methodology that is certain to deliver 4 

that result. But there is no expert consensus on a methodology that, with certainty, can 5 

measure the specific costs to the utility associated with the holding company’s specific 6 

risks. There is, therefore, no way to exclude with certainty those costs from the utility 7 

customers’ rates. 8 

There are methodologies, but they are disputed. An expert might develop a 9 

proxy group—other companies whose risks purportedly resemble those of the target 10 

utility, where that utility is considered on a standalone basis. But true proxies for 11 

standalone utilities are difficult to find. The reason is this: As a result of the many 12 

acquisitions since the mid-1980s, nearly every utility is affiliated with some higher-risk 13 

business. So experts disagree over proxy groups. And no proxy utility, even if 14 

standalone, faces precisely the same economic and financial conditions faced by the 15 

target utility. Utilities differ in generation mix, fuel mix, customer types, exposure to 16 

weather and labor shortages, and regulatory policies, to name only a partial list of likely 17 

differences. The absence of consensus on methodologies for holding those factors 18 

constant necessarily defeats the possibility of certainty of protection. 19 

A separate problem is that even if there were agreement among experts on proxy 20 

groups, if the proxy members are regulated utilities (which they should be if they are 21 

proxies), their existing cost of capital will have been established or influenced by 22 
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regulatory commission decisions. So the results become circular, rather than established 1 

by independent analysis. 2 

To avoid disputes over proxies and the problem of circularity, one possibility is 3 

to take a low-risk investment like a Treasury security of some length; then add a risk 4 

factor to its nominal interest rate. Here again, there will be differences of opinion over 5 

the length of the Treasury security (e.g., 1 year vs. 10 years vs. 30 years) and the risk 6 

factor—the extent to which the utility’s compensable risks exceed the Treasury 7 

security’s risks. If there is no methodological consensus, there is no certainty of 8 

protection. 9 

Q. What is the necessary solution to the risk that NextEra’s affiliates will affect 10 

VEPCO adversely? 11 

 12 

A. The most direct solution would be for NextEra to sell off all nonutility businesses that 13 

exceed a level that the Commission determined was the boundary between no plausible 14 

possibility of impairment or jeopardy, and some plausible possibility. To have the 15 

certainty required by the “will not” standard, the Commission would have to find that all 16 

reputable experts involved in the case agreed that below that boundary there was no 17 

risk. NextEra then would have to remain at that level, such that any new acquisition 18 

would have to receive specific permission from the Commission, and would have to be 19 

offset by a divestiture of comparable size and risk. This approach illustrates the practical 20 

difficulty of using conditions to manage the risks of a conglomerate holding company. 21 

The Commission would be involved in overseeing and adjusting the numerous 22 

nonjurisdictional business decisions of a conglomerate holding company, when the 23 

Commission needs to be focused on the performance of its jurisdictional utility. 24 
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Here is language that, verbally but not necessarily practically, could carry out my 1 

recommendation: 2 

No member of the NextEra corporate system shall own any interest in any 3 

business, other than businesses that Dominion owns today, where such interest 4 

exceeds a dollar and risk level established by the Commission to eliminate any 5 

plausible possibility of impairment or jeopardy to VEPCO’s provision of 6 

adequate service at just-and-reasonable rates. 7 

The Commission will make such determinations using a procedure to be 8 

developed in a separate Commission rulemaking, before the completion of which 9 

neither NextEra nor Dominion, nor any affiliate of either company, shall make 10 

any additional acquisition. Such procedure may include a combination of safe 11 

harbors (no Commission review necessary), advance notice (after which the 12 

transaction may proceed unless the Commission determines that review is 13 

necessary), and express decisions granting or denying approval, all as necessary 14 

to distinguish, expeditiously, acquisitions that pose a plausible possibility of 15 

impairment or jeopardy from those that do not. 16 

The Commission shall have access, in Virginia, to the books and records of any 17 

NextEra affiliate whose business activities the Commission reasonably believes 18 

could affect Dominion adversely. 19 

Q. Is it possible to design a condition that will prevent NextEra from making future 20 

acquisitions that subject VEPCO to risks? 21 

A. Yes, but NextEra would never agree to it because it would have to change its corporate 22 

strategy and corporate character so that its mission and activities align fully with 23 

VEPCO’s franchise duties.  24 

As I explained in Part V.C, a commission that fails to attach to an acquisition 25 

approval a required review of future acquisitions is effectively approving not only the 26 

specific acquisition officially presented to the commission, but every future possible 27 

acquisition, by that acquirer, of anything of any type, location, or size, except for 28 

acquisitions of utilities within the state. For this problem, I presented the necessary 29 

solution in the immediately preceding subsection. 30 

Q. Is it possible to design a condition that would, with certainty, eliminate the 31 

possibility of inappropriate interaffiliate transactions? 32 
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 1 

A. It is theoretically possible, but it would take much regulatory effort and resources—a 2 

fact that NextEra has failed to recognize and plan for. 3 

The typical condition is merely words requiring the holding company to comply 4 

with whatever are the commission’s current rules on interaffiliate pricing. This type of 5 

condition leaves the controlling holding company free to compel the target utility to 6 

enter into all manner of transactions, without advance commission review and without 7 

regard to whether the utility might have better ways to achieve a particular objective. 8 

Also, the traditional condition ignores the likelihood that a commission is already fully 9 

using its existing resources to regulate the pre-acquisition utility. No commission 10 

maintains a reserve staff, like a baseball team’s relief pitchers, paid to sit in the bullpen 11 

and do nothing until needed. So a commission will not have the additional resources 12 

needed to address the new interaffiliate relationships that the new combined system 13 

could create—relationships whose number and complexity have no limit other than that 14 

chosen by the holding company. 15 

The necessary solution would guarantee that the Commission reviews new 16 

transactions before they occur, and audits them after they occur for compliance with 17 

interaffiliate pricing rules and other requirements for reasonableness. Also there should 18 

be no regulatory deference to or presumption of prudence associated with such 19 

transactions, because the opportunity to self-deal is an opportunity to abuse. The 20 

following conditions seek to achieve some of these objectives. Other conditions 21 

elsewhere address resources. 22 

VEPCO shall not undertake any obligation to make any payment to any affiliate 23 

for any service, or to sell to any affiliate any service, unless the Commission first 24 

has determined, by advance rule or transaction-specific review, that such 25 
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transaction produces the maximum cost-effective benefit to VEPCO’s customers 1 

relative to all feasible alternatives. 2 

 3 

VEPCO shall not become a party to any interaffiliate agreement, including 4 

agreements for the allocation of overhead costs, unless the Commission first has 5 

found that such agreement is in the best interest of VEPCO’s customers and is 6 

otherwise consistent with the Commission’s requirements. 7 

 8 

In any sale of a service or product by VEPCO to an affiliate, or use by an 9 

affiliate of a VEPCO resource, the interaffiliate price shall be the higher of cost 10 

or market. In any purchase of a service or product by VEPCO from an affiliate, 11 

or use by VEPCO of an affiliate’s resource, the price shall be the lower of cost or 12 

market. 13 

 14 

In any Commission rate proceeding, VEPCO shall have the burden of proving by 15 

clear and convincing evidence (including the burden of producing evidence 16 

supporting such proof) that any payment made or received by VEPCO under any 17 

interaffiliate agreement was reasonable. 18 

 19 

Any VEPCO decision to use its own employees or services, rather than using 20 

corporate shared services, shall not be overruled or influenced by any NextEra 21 

official other than a VEPCO official. 22 

 23 

2. Sufficient capital resources for VEPCO 24 

Q. Concerning sufficient capital resources for VEPCO, what problems will you 25 

address? 26 

A. I will address three problems: (a) the need to require that NextEra have equity sufficient 27 

for VEPCO’s needs, and to provide sufficient equity to VEPCO; (b) the need to prevent 28 

inappropriate movement of capital away from VEPCO; and (c) the need to have 29 

NextEra back VEPCO’s debt. 30 

Q. Is it possible to design a condition that would require NextEra to have equity 31 

sufficient for VEPCO’s needs, and to provide sufficient equity to VEPCO? 32 

 33 

A. Theoretically, yes. The typical condition is merely words prohibiting the utility from 34 

making, and prohibiting the acquirer from ordering the utility to make, dividend 35 

payments that drain the utility’s equity below some stated level. What is missing from 36 
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this approach is a requirement that the acquirer affirmatively make sufficient equity 1 

available to the utility in the first place.  2 

A commission cannot merely take on faith the holding company’s pre-3 

acquisition statements that it will support the utility. If good faith were sufficient as a 4 

legal tool, we would not need 100-plus-page Merger Agreements like the one executed 5 

by NextEra and Dominion. The same goes for regulatory decisions. And good faith is 6 

not a reliable standard when the holding company has multiple demands on its capital—7 

demands that become conflicting demands if capital is insufficient to cover all the 8 

demands.  9 

NextEra has emphasized—15 times in the Investor Presentation, see Part VII.A 10 

above—future demand growth as a profit opportunity. But that demand growth is also, 11 

potentially, a capital expenditure obligation, to the extent the necessary expenditures are 12 

not made by the new loads themselves or by competitive service providers. To think and 13 

talk only of the profit side and not the responsibility side is no way to plan for a 14 

complicated future. 15 

Q. What is the necessary solution to assuring that VEPCO has sufficient equity? 16 

A. The necessary solution is as follows: 17 

Before approving this acquisition, the Commission will determine a level of 18 

funding that NextEra must always have readily available that will be sufficient to 19 

fund the maximum possible equity needs that the Commission expects VEPCO to 20 

have. On receiving this information from the Commission, NextEra shall explain, 21 

consistent with a deadline set by the Commission, how it will raise that amount 22 

and make it continuously available to VEPCO, free of demands from other parts 23 

of the NextEra system. 24 

 25 

If NextEra’s nonutility affiliates have capital needs that require equity beyond 26 

what NextEra has available, NextEra may not draw from the equity set-aside 27 

established by the immediately preceding requirement. 28 

 29 
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Before paying any dividends to shareholders, paying cash for any acquisition, or 1 

incurring any debt for any acquisition, NextEra shall submit to the Commission 2 

a report demonstrating that these actions will in no way diminish, or create any 3 

risk of diminishing, the amount of readily available equity required by the 4 

Commission. 5 

 6 

Q. Has NextEra indicated how it would view this type of condition? 7 

A. Yes. Asked to address concerns about sufficient equity for VEPCO in light of NextEra’s 8 

many existing investments and unknown future investments, the Petitioners objected to 9 

the premise and avoided the question, without good reason. Consider: 10 

CV1-41: Please indicate your commitment to, or explain your 11 

disagreement with, the proposition that if NextEra ever has insufficient 12 

financial resources to cover Dominion’s needs along with the needs of 13 

NextEra and its other affiliates, Dominion’s needs will always have top 14 

priority over NextEra’s other affiliates. 15 

Response: Joint Petitioners object to the premise of this request, which is 16 

hypothetical in nature and calls for a speculative response on future 17 

events. Subject to and without waiving the foregoing objections, Joint 18 

Petitioners provide the following response: NextEra does not agree with 19 

the proposition as stated. There is insufficient information to evaluate the 20 

hypothetical scenario presented, and any such determination would 21 

depend on the specific facts and circumstances at the time. 22 

Of course the premise is “hypothetical,” as is any question testing NextEra’s 23 

preparedness for the future. But testing NextEra’s preparedness for the future is a 24 

necessary step in determining whether this acquisition “will not” impair or jeopardize 25 

adequate service at just-and-reasonable rates in the future. 26 

Worse, NextEra seems to be saying that its willingness to stand ready to supply 27 

Dominion’s equity needs “depend[s] on the specific facts and circumstances at the 28 

time.” A reasonable inference from this response is that no one at NextEra has given any 29 

thought to the question. That fact by itself causes this Petition to fail the statute’s “will 30 

not” standard. 31 
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Q. Is it possible to design a condition that prevents inappropriate movement of capital 1 

away from VEPCO? 2 

 3 

A. Theoretically, yes. Some commissions have limited the holding company’s ability to 4 

extract dividends from the utility. Sometimes those limits are based on the utility’s bond 5 

ratings. Placing limits on dividends is necessary. It is not sufficient, however, because 6 

other actions within the holding company system can cause business failures that in turn 7 

cause the holding company to have insufficient equity to fund the utility. 8 

Q. What is the necessary solution to the need to prevent inappropriate movement of 9 

capital away from VEPCO? 10 

 11 

A. The necessary solution is as follows: 12 

 13 

NextEra shall maintain the elements of VEPCO’s capital structure within the 14 

ranges established by the Commission. 15 

NextEra shall inject equity into VEPCO or Dominion consistent with the 16 

Commission’s policies and directives. 17 

Neither VEPCO nor Dominion shall pay dividends except when granted 18 

permission by the Commission. 19 

Neither VEPCO nor Dominion shall incur debt except when granted permission 20 

by the Commission. 21 

Neither VEPCO nor Dominion shall provide financial support of any type to any 22 

NextEra business venture, other than as an incident of VEPCO’s purchase or 23 

sale of goods or services consistent with the Commission’s rules, orders, and 24 

conditions on interaffiliate transactions. 25 

Q. Is it possible to design a condition requiring NextEra to formally back all future 26 

VEPCO debt? 27 

A. Yes, but the fact that neither of NextEra’s two witnesses offered to do so suggests that 28 

they view this necessary protection as inconsistent with their monetizing mission. 29 

NextEra’s Investor Presentation projects success from its acquisition of 30 

Dominion. Part VI.B of my testimony explained that this success, if it happens, is 31 

attributable at least in part to the Commonwealth’s decision to protect VEPCO from 32 
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competition, thus making most of VEPCO’s customers captive. At the same time that 1 

NextEra would be getting these benefits from VEPCO’s customers, it is subjecting them 2 

to risk. 3 

Symmetry requires that NextEra give something back—in return for the benefits 4 

and to reduce the risk. The logical solution—especially given NextEra’s repeated claims 5 

about its future success—is this:  6 

For all future debt that VEPCO (or Dominion, for VEPCO’s benefit) has to 7 

incur, NextEra must legally back it. Doing so will lower Dominion’s cost of debt.  8 

 9 

This condition will make true Petitioners’ assertions that the transaction will produce 10 

financial savings for Dominion and VEPCO. 11 

3. NextEra’s control of VEPCO 12 

Q. Concerning NextEra’s control of VEPCO, what problems will you address? 13 

A. I will address two problems: (a) the need to prevent NextEra from interfering with 14 

VEPCO’s budgets and operations; and (b) the need to prevent NextEra from bargaining 15 

to sell off VEPCO. 16 

Q. Is it possible to design a condition that would prevent NextEra from interfering 17 

with VEPCO’s budgets and operations? 18 

 19 

A. Yes, but the condition would be inconsistent with NextEra’s very purpose in making this 20 

acquisition—to control VEPCO’s rate-basing decisions so as to meet the earnings 21 

projections that caused the investor community to support this transaction—earnings 22 

projections that come at the expense of VEPCO customers and NextEra’s retail 23 

competitors. 24 

  Here is the necessary condition: 25 

Subject to the next paragraph, NextEra shall guarantee that (a) VEPCO utility 26 

management will create its own budgets unconstrained by NextEra (directly or 27 

indirectly through Dominion) and (b) such budgets will either not be subject to 28 
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approval by NextEra or will always be approved as submitted by VEPCO to 1 

NextEra. NextEra shall provide VEPCO with any funds that VEPCO needs to 2 

carry out its budget. Executives of VEPCO, Dominion, and NextEra shall certify, 3 

according to a form and schedule established by the Commission, that NextEra 4 

has taken no action to constrain VEPCO’s budget or to constrain VEPCO from 5 

raising or receiving the funds necessary to carry out that budget. 6 

 7 

In the event that NextEra wishes to modify a budget originally submitted to it by 8 

VEPCO, NextEra shall submit to the Commission the original VEPCO budget 9 

and NextEra’s proposed modifications, with full explanation of the original 10 

budget, the desired modifications, and the reasons for the modifications. This 11 

paragraph shall not apply to modifications below any dollar threshold 12 

established by the Commission. 13 

 14 

NextEra shall guarantee that if the Commission orders VEPCO to make any 15 

expenditure that causes VEPCO to exceed its budget, no NextEra entity or 16 

official will prevent VEPCO from carrying out such order. This condition does 17 

not preclude such utility from acting on its own to contest such Commission 18 

order, or to contest any Commission rate decision. 19 

 20 

Before consummating this acquisition, NextEra’s CEO shall certify, under 21 

penalty of perjury, that no one within the NextEra corporate system and outside 22 

VEPCO has authority to overrule any decision made by a VEPCO employee. On 23 

December 31 of each year, the CEOs of NextEra, VEPCO, and Dominion shall 24 

certify, under penalty of perjury, that in the preceding year no one within the 25 

NextEra corporate system and outside VEPCO has overruled any decision made 26 

by a VEPCO employee. 27 

 28 

Without advance Commission approval, NextEra shall make no corporate 29 

governance rules affecting VEPCO’s decisionmaking autonomy. 30 

 31 

Q. Is it possible to design a condition that prevents NextEra from bargaining to sell off 32 

Dominion or VEPCO in a transaction that is adverse to VEPCO’s customers? 33 

 34 

A. Yes. Here is the necessary condition: 35 

 36 

NextEra shall not begin any effort to sell VEPCO or Dominion without the 37 

Commission’s knowledge and permission, and without (a) the Commission 38 

determining that NextEra’s purpose is not to sell for gain but is solely to improve 39 

VEPCO’s service or lower its costs and (b) complying with competitive 40 

procedures that the Commission has determined will result in the selection of 41 

that acquirer able and willing to provide the most cost-effective, responsive, and 42 

innovative service for VEPCO’s customers. 43 

 44 
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4. Other concerns (control premium, unearned competitive advantage, 1 

VEPCO’s franchise privilege)  2 

Q. Is it possible to design a condition to ensure that VEPCO’s customers receive their 3 

appropriate share of the control premium? 4 

 5 

A. Yes, but Dominion would never agree to it because receiving the entire premium was 6 

why Dominion’s Board and its shareholders agreed to sell control of the company. Part 7 

VI explained why Dominion’s decision to keep 100% of the control premium, sharing 8 

none of it with VEPCO’s customers, causes this transaction to deny customers rates that 9 

are just and reasonable. The solution, Part VI.D explained, is for the Commission to 10 

determine what is the appropriate customer share through a separate phase of this 11 

proceeding. That separate phase would occur only if the Commission found that no 12 

other feature of the transaction violated the statute—a finding that is not possible for the 13 

reasons I explained throughout this testimony. The Commission would also need to 14 

determine how to allocate the customers’ share over time, because allocating it only to 15 

early-years’ customers discriminates against later-years’ customers. 16 

The Petitioners might say that the six-month limit for this proceeding won’t 17 

allow time for such a proceeding. That statement is true, but irrelevant to the merits of 18 

the issue. If by the end of the sixth month the Petitioners have not corrected their failure 19 

to share the premium, the only solution is nonapproval. 20 

Q. Is it possible to design a condition that would eliminate the combined entity’s 21 

unearned competitive advantages in the Virginia retail market to serve High-Load 22 

customers? 23 

 24 

A. No, because those advantages arise from two facts that this proceeding cannot change: 25 

VEPCO’s dual role as monopoly provider and competitive provider, and VEPCO’s 26 

discriminatory GS-5 demand charge—each of which I explained in Part VII. 27 

  The best I can do is this condition: 28 
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No NextEra affiliate providing competitive retail service in Virginia may receive 1 

from any other NextEra affiliate any form of support without the Commission’s 2 

advance permission. The Commission will grant that permission only if NextEra 3 

proves that (a) the support does not give the competitive affiliate any unearned 4 

competitive advantage as defined by the Commission; and (b) if the source of 5 

support is a resource whose cost was at any time borne by captive customers of 6 

a NextEra utility affiliate, that the competitive affiliate has compensated those 7 

customers for the support at the higher of cost or market price. 8 

 9 

No NextEra affiliate shall deny to any unaffiliated provider of retail electric 10 

service any service, or any access to any facility, if the Commission determines 11 

that without that service or access granted to the unaffiliated provider, a 12 

NextEra affiliate will have an unearned competitive advantage. The Commission 13 

shall ensure reasonable compensation to NextEra or its affiliate for providing 14 

any such service or access. 15 

 16 

No later than six months before any NextEra affiliate makes, or commits to 17 

making, any capital expenditure for purposes of serving new retail load in 18 

Virginia, that affiliate shall submit to the Commission a description of the 19 

expenditure’s purpose, design, and cost. The Commission will notify the public of 20 

the proposal, seek public input, and then determine whether there are 21 

alternatives to the expenditure, or alternative providers of the asset associated 22 

with the expenditure, that are more cost-effective than the NextEra affiliate’s 23 

proposal. Only if and after the Commission has determined that there are no 24 

such alternatives may the NextEra affiliate make or commit to making the 25 

capital expenditure. 26 

 27 

Q. Is it possible to design a condition that clarifies the transaction’s effects on 28 

VEPCO’s right to its franchise? 29 

 30 

A. Yes. Here is the condition: 31 

 32 

Approval of this transaction creates no expectation that VEPCO has any right, 33 

beyond whatever right it had prior to this transaction, to provide any service 34 

within Virginia for any time period. 35 

 36 

5. Conclusions on conditions 37 

Q. What if NextEra or Dominion refuses to accept these conditions? 38 

A. Each of these conditions is independently necessary to prevent, as required by the 39 

statute, any plausible possibility of impairment or jeopardy to VEPCO’s ability to 40 

provide adequate service at just-and-reasonable rates. The Petitioners’ nonacceptance 41 

would signal that they do not want to combine their companies under conditions 42 
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necessary to prevent harm to the customers that VEPCO is privileged and obligated to 1 

serve. With that signal, the Commission will have no choice but to reject the Petition. 2 

D. Even Petitioners’ insufficient conditions require regulatory resources and 3 

enforcement options—obvious needs that Petitioners ignore 4 

 5 

Q. Describe the insufficiency of the Petition’s conditions, in terms of their 6 

enforceability. 7 

 8 

A. Conditions are sufficient only if compliance is certain. For compliance to be certain, 9 

actors must expect that noncompliance will be detected swiftly and penalized 10 

proportionally. Detection and penalties require sufficient Commission resources and 11 

undisputed Commission authority. On these essential topics, the Petitioners have said 12 

nothing. Their silence reflects their misplaced priorities and their Petition’s inadequacy. 13 

In this Part VIII.D, I address the following needs: 14 

• Internal procedures and penalties must be sufficient to ensure compliance. 15 

• The Commission must have resources sufficient to anticipate and detect 16 

violations. 17 

• The Commission must have authority to order penalties and divestiture for 18 

noncompliance. 19 

• The Commission must have authority to enforce the conditions against all 20 

NextEra affiliates. 21 

1. Internal procedures and penalties must be sufficient to ensure 22 

compliance 23 

Q. What should be the Commission’s concerns about the clarity and sufficiency of 24 

consequences for noncompliance with any conditions on this transaction? 25 

A. The Petitioners have given the Commission no details about their internal procedures 26 

for ensuring compliance with Commission conditions, and no details about the 27 

consequences to employees of noncompliance. Merely saying procedures exist is not the 28 
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same thing as proving their effectiveness; it is a version of “just trust us” lacking any 1 

policy or evidentiary value. 2 

The following condition seeks to address the Petitioners’ incompleteness: 3 

NextEra shall not consummate this transaction until it has submitted to 4 

the Commission, and the Commission has approved, internal procedures 5 

designed to ensure that all employees of all NextEra affiliates will 6 

comply with the Commission’s rules and conditions. These procedures 7 

shall include not merely rules and training, but procedures for 8 

monitoring, detecting, and penalizing inappropriate employee actions. 9 

NextEra also shall demonstrate that no employee or Board member of 10 

NextEra or any affiliate has any incentive to violate these conditions. The 11 

creation of these procedures shall be subject to oversight by an 12 

independent monitor selected by the Commission and paid for by 13 

NextEra, with the associated cost not recoverable in rates because the 14 

cost is not a cost of providing electric service. 15 

2. The Commission must have resources sufficient to anticipate and 16 

detect violations 17 

Q. What should be the Commission’s concerns about its ability to anticipate and 18 

detect impropriety in interaffiliate relationships? 19 

A. NextEra brings thousands of affiliates to the already complex Dominion holding 20 

company system. That number will grow without Commission approval, unless the 21 

Commission adopts my proposed condition about future NextEra acquisitions. The more 22 

affiliates, the more possible financial risk and the more interaffiliate transactions. How 23 

this situation will affect VEPCO customers, the Petitioners cannot say and therefore the 24 

Commission cannot determine. And the more possible transactions, the greater the 25 

regulatory effort required to track transactions and detect impropriety. 26 

If the Petitioners are assuming that NextEra’s structural complexity poses no risk 27 

because the Commission can correct problems through ratemaking, Petitioners are 28 

wrong. In ratemaking, experts find problems by auditing. Auditing is not like a trip to 29 
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the dentist, who checks every tooth. Auditing is sampling. It cannot promise 100% 1 

coverage, especially with limited regulatory resources. 2 

If the Commission needs more resources to address NextEra’s complexity, the 3 

Commission is on its own, because NextEra has offered nothing. Inducements to win 4 

approval, in the form of small bill reductions to favored customers and contributions to 5 

favored charities, yes; resources for the Commission to detect violations of conditions 6 

and rules, no. 7 

Q. Do you have a solution to the resource insufficiency? 8 

A. Yes. Here is the necessary condition: 9 

NextEra shall pay to the Commission an annual fee, not recoverable from 10 

VEPCO customers, to cover the Commission’s reasonable incremental cost, as 11 

determined reasonably by the Commission, required to ensure that no 12 

impairment or jeopardy to adequate service at just-and-reasonable rates, and no 13 

diminution in the competition in the supply of retail or wholesale electricity, 14 

results from VEPCO’s affiliation with NextEra. NextEra may contest the 15 

magnitude of the fee but agrees not to contest the Commission’s power to impose 16 

it. The fee is not recoverable in rates, because its purpose is to prevent all 17 

plausible impairment and jeopardy arising from the acquisition. 18 

 19 

3. The Commission must have authority to order penalties and 20 

divestiture for noncompliance 21 

Q. Are other conditions necessary to prevent noncompliance with the Commission’s 22 

conditions? 23 

A. Yes. The Commission needs the indisputable and undisputed authority to impose 24 

penalties and to order disaffiliation of VEPCO from NextEra. The Commission also 25 

needs disaffiliation power if a condition turns out to be unenforceable or too difficult to 26 

enforce. Disaffiliation is the only logical response to NextEra’s violation of a condition 27 

of its affiliation. 28 

Disaffiliation would take the form of divestiture of VEPCO from NextEra, either 29 

through a spinoff to NextEra’s existing shareholders or through a sale of VEPCO via a 30 
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competitive process by which the Commission selects the most suitable acquirer. Here is 1 

the necessary language: 2 

By completing the proposed acquisition, NextEra agrees that the 3 

Commission has the power, on discovering any violation of any 4 

condition, or on finding any reasonable possibility that VEPCO’s 5 

affiliation with NextEra will impair or jeopardize VEPCO’s ability to 6 

provide adequate service at just-and-reasonable rates, to take either of 7 

the following actions after an evidentiary hearing: (a) impose against 8 

NextEra or any of its affiliates any financial penalty that the Commission 9 

deems appropriate, or (b) make VEPCO’s continuing privilege to provide 10 

electric service in Virginia dependent on its disaffiliating from NextEra 11 

no later than one year after a Commission order requiring such 12 

disaffiliation. 13 

 The logic supporting this condition is straightforward. The Commission has the 14 

power to condition a transaction only if without the condition, the transaction would 15 

impair or jeopardize. The existence of a condition therefore means that the transaction 16 

without the condition is unlawful. If a condition becomes unenforceable or impractical, it 17 

necessarily means that a transaction deemed unlawful without the condition has become 18 

unlawful. The only solution to an unlawful transaction is to unwind it. There is no way 19 

around this reasoning. 20 

Q. Have the Petitioners sufficiently addressed the practicalities of enforcement? 21 

 22 

A. No. Their prefiled testimony ignored this issue. Their subsequent discovery responses 23 

then resisted answering the question. CV1-123 asked what steps NextEra would have to 24 

take to divest VEPCO if the Commission found a condition violated. CV1-125 asked 25 

Petitioners to describe what should be the consequences if they violated the conditions. 26 

Petitioners resisted both questions with their stock objections of “hypothetical” and 27 

“calling for speculation.” The possibility of Petitioners violating a condition is no more 28 

hypothetical or speculative than the possibility of a driver’s exceeding a speed limit. 29 

Acquisition conditions and speed limits exist because of an assumption that is both 30 
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indisputable and universal: Without guardrails, a person’s self-interest can lead them to 1 

break rules that protect the public interest. 2 

A condition is necessary if without the condition, the transaction violates the 3 

statute. If a necessary condition is not enforceable or is not practical, then the 4 

transaction features that make the condition necessary remain unconditioned. If those 5 

features remain unconditioned, the transaction violates the statute. Therefore, certainty 6 

about enforceability is a prerequisite to approval. The same burden of proof that 7 

Petitioners carry to show that their transaction “will not” impair or jeopardize adequate 8 

service at just and reasonable rates therefore applies not only to the conditions’ 9 

sufficiency but also to their enforceability. It is the responsibility of the Petitioners, not 10 

of the intervenors or the Commission, to prove enforceability. On that item, the 11 

Petitioners have failed. 12 

Q. Under what circumstances should the Commission consider using the divestiture 13 

option? 14 

A. The Commission should consider the divestiture option if and when it determines that 15 

VEPCO’s affiliation with or control by NextEra impairs or jeopardizes customers’ 16 

statutory right to receive adequate service at just-and-reasonable rates—service at a cost 17 

and quality level that meets the Commission’s standards. A non-exhaustive list of such 18 

situations would include the following: 19 

• NextEra has blocked VEPCO’s initiatives required or approved by the 20 

Commission. 21 

• NextEra has failed to provide VEPCO capital in amounts and types that the 22 

Commission deems necessary. 23 

• VEPCO’s cost of equity or debt is higher than it would be absent its 24 

affiliation with and subordination to NextEra. 25 
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• The magnitude or nature of NextEra’s business activities has exceeded some 1 

level determined by the Commission to cause a plausible risk of harm to 2 

VEPCO. 3 

• A rating agency has downgraded, or has indicated the possibility of 4 

downgrading, VEPCO’s debt because of its affiliation with NextEra. 5 

• The Commission discovers an interaffiliate transaction whose terms violate 6 

the Commission’s standards. 7 

• NextEra or any of its affiliates resists reasonable requests, by the 8 

Commission or others, for information about business activities that could 9 

affect VEPCO’s ability to provide adequate service at just-and-reasonable 10 

rates. 11 

• NextEra or any of its affiliates has intervened in VEPCO’s decisionmaking in 12 

a manner that conflicts with Commission policies or otherwise impairs or 13 

jeopardizes VEPCO’s ability to provide adequate service at just and 14 

reasonable rates. 15 

• The Commission finds that it lacks the resources to monitor compliance with 16 

and enforce the conditions. 17 

If one of these events occurred, the Commission would have the option of 18 

initiating a proceeding to determine whether divestiture in some form is necessary. In 19 

that proceeding, the Commission would take into account any possible advantages 20 

accruing to VEPCO from the affiliation that would be lost from divestiture. I am not 21 

suggesting that divestiture is a practically necessary response to a violation of a 22 

condition. Penalties must be proportionate to violations. I am saying that because there 23 

can be violations that justify divestiture, it is necessary for the Commission to have this 24 

option available and be ready to use it when necessary. 25 

One caution: By proposing this condition, I do not mean to imply that the 26 

Commission does not already have divestiture authority under existing statutes. I mean 27 

to ensure that the authority is attached to any approval of the acquisition, so that the 28 
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Petitioners and investors, existing and future, have clear notice of it, and so that there is 1 

no argument later about the Commission’s authority. 2 

Q. Do you have concerns about the feasibility of the divestiture option? 3 

A. Yes.  Even if NextEra accepts such a condition now, some interested party (e.g., a 4 

NextEra shareholder, bondholder, vendor, or contract partner) could later challenge the 5 

Commission’s authority to order the divestiture. Also, despite the Commission’s finding 6 

that divestiture is necessary, there is no certainty that an appropriate acquirer would be 7 

available; or that financial, economic, and practical circumstances will support a spinoff 8 

of VEPCO to NextEra’s shareholders or a sale to some entity that would replace 9 

NextEra. 10 

This uncertainty about whether there will be an appropriate exit strategy is 11 

another reason why this transaction, which brings no benefits to VEPCO’s customers, 12 

cannot satisfy the requirement that the transaction “will not” impair or jeopardize 13 

adequate service at just-and-reasonable rates. A plane without sufficient, working 14 

landing gear should not be allowed to leave the runway. 15 

4. The Commission must have authority to enforce the conditions 16 

against all NextEra affiliates 17 

Q. Do you have concerns about the Commission’s enforcement authority? 18 

A. Yes. Some of the necessary (but not sufficient) conditions apply to NextEra and its non-19 

Virginia affiliates. NextEra, or one of its shareholders, creditors, or other allies, might 20 

argue that attaching and enforcing these conditions is outside the Commission’s current 21 

legal powers. That argument, if accepted, leads necessarily to rejecting this transaction. 22 

The Commission cannot approve a transaction if a necessary condition is outside the 23 

Commission’s jurisdiction to enforce. 24 



188 

If NextEra accepts a condition that envisions the Commission enforcing against 1 

NextEra’s non-Virginia affiliates, a different problem arises: It is not clear whether 2 

NextEra’s acceptance of a condition can vest in the Commission a power that the 3 

Commission would not otherwise have. If the Commission lacks the power to enforce a 4 

condition necessary to statutory compliance, the transaction cannot proceed. The 5 

Petitioners would need to get a statutory amendment. 6 

Q. To address this concern, what additional condition is necessary? 7 

A. The best that the Commission could do is this: 8 

NextEra shall confirm, by letter from its Chief Executive Officer and 9 

General Counsel binding the company and all its affiliates, that the 10 

Commission has jurisdiction under Virginia law to enforce each 11 

condition. The letter also shall confirm that neither NextEra nor any of 12 

its affiliates will challenge that jurisdiction. This latter confirmation does 13 

not preclude NextEra from asserting that the Commission has exercised 14 

its jurisdiction without sufficient facts or fair procedure. 15 

But again, even a Chief Executive Officer and General Counsel cannot create authority 16 

that the Commission doesn’t have. 17 
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IX. The Petitioners’ efforts to present their transaction as public-spirited 1 

all fail 2 

Q. Explain the purpose of this Part IX. 3 

A. In Parts III through VII, I explained this transaction’s true purposes, along with the 4 

many opportunities it creates for NextEra to act adversely to VEPCO’s customers’ 5 

interests. In this Part IX, I explain that Petitioners seek to divert attention from their 6 

solely monetizing purpose by offering inaccuracies and oversimplifications. Their 7 

additional strategy is to offer what they call “commitments.” But this category consists 8 

solely of illusory promises to obey the law, and invitations to involve the Commission in 9 

ultra vires actions that discriminate against nonbeneficiaries. 10 

A. To divert attention from their transaction’s risks and harms, the Petitioners 11 

offer inaccuracies and oversimplifications 12 

Q. Explain the purpose of this Part IX.A. 13 

A. This Part IX.A addresses the loose, generic, nonfactual claims that Petitioners make 14 

about their transaction. I recommend that the Commission not allow this persuasion 15 

effort to succeed, but instead make clear to Petitioners and all future supplicants that the 16 

Commission will not tolerate such material or accept it for filing. As I discuss next, 17 

Petitioners’ practice of substituting loose talk for technical testimony stretches across at 18 

least the following six categories: 19 

• “Size”: Petitioners fail to document any relationship between size and 20 

performance. 21 

• “Scale”: Petitioners fail to document any relationship between size and cost. 22 

• “Innovation”: Petitioners fail to document any relationship between size and 23 

innovation. 24 

• “Leading”: Petitioners offer no facts to distinguish this claim from factless 25 

advertising. 26 
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• “Best practices”: Mr. Ketchum’s substance-less claim contradicts 1 

Dominion’s insistence that VEPCO’s performance needs no improvement. 2 

• Optimistic outcomes: Petitioners talk of what “is expected” but never of 3 

what is guaranteed—and they suppress the negatives. 4 

This subpart closes with a section showing that Petitioners’ claims of “benefits” are only 5 

advocacy, lacking expertise. 6 

1. “Size”: Petitioners fail to document any relationship between size 7 

and performance 8 

Q. The Petitioners say that VEPCO’s customers will benefit from the combined 9 

company’s larger size. What is your response? 10 

A. The size argument is only argument. It has no evidentiary value because it lacks 11 

definition and data. It is of course possible that for a specific set of activities, there is 12 

some size range within which cost-effective performance is more likely to occur, 13 

compared to sizes outside (i.e., below and above) that range. But the Petitioners’ 14 

witnesses who talk of size provide no evidence about, for any specific service, what that 15 

size range is or how it relates to VEPCO specifically. The Petitioners could have offered 16 

statistical studies to prove their point, but they didn’t. They at least could have offered 17 

anecdotal evidence comparing small utilities like Madison [Wisconsin] Gas & Electric 18 

with large utilities like Pacific Gas & Electric, but they didn’t. The Petitioners’ size 19 

argument is mere advertising—possibly true, possibly false. But it is not factual. 20 

The argument also ignores precisely one-half of the relevant considerations. The 21 

post-acquisition entity will have a larger size in terms of its capitalization. But it will 22 

also have a larger size in terms of its obligations. Adding one more mouth to feed makes 23 

the family larger, but it does not necessarily increase the odds for the pre-existing 24 

mouths—especially if the acquirer wants even more mouths later, without getting 25 

permission from those pre-existing mouths. (See Part V.C above, explaining that by 26 
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approving this acquisition the Commission would in effect be approving all of 1 

NextEra’s future acquisitions.) “Size,” as NextEra uses the concept, is literally a half-2 

truth, the uncomfortable obligation-half of which NextEra suppresses in this 3 

nontechnical, nonfactual, nonprofessional effort to persuade the Commission. 4 

In substituting advertising for evidence, NextEra is not alone. Acquisition 5 

petitioners have routinely made the same claim, in the same generic, fact-avoiding 6 

manner. Despite nearly 100 mergers or acquisitions since the mid-1980s, these 7 

petitioners, like NextEra, offer no evidence that above some undefined size (no one has 8 

determined that size), a combined company will operate at a lower average cost (e.g., a 9 

lower cost per unit of sales) than either of the two companies standing alone. Take 10 

Dominion’s 2019 acquisition of SCANA, the holding company that owns South 11 

Carolina Electric & Gas. I am unaware of any evidence technically showing that the 12 

coupling of those two companies has lowered either VEPCO’s or SCE&G’s average 13 

cost of buying, building, financing, or operating electric service. If there were such 14 

evidence, I would have expected the Petitioners to produce it rather than rely on 15 

nonfactual self-praise and nonintellectual, automatic associations of size with 16 

performance. 17 

2. “Scale”: Petitioners fail to document any relationship between size 18 

and cost 19 

Q. The Petitioners say that VEPCO’s customers will benefit from the combined 20 

company’s “scale.” What is your response? 21 

A. I explained just above that any benefit of larger size is offset by the burden of larger 22 

obligations. Given those larger obligations, the combined company’s larger size can 23 

benefit VEPCO’s customers only if there are, for the particular actions that VEPCO 24 
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performs, proven economies of scale and VEPCO’s current size has not already 1 

exhausted those economies of scale. 2 

The correct term, by the way, is not “scale” but “economies of scale.” And if in 3 

repeating the term “scale” Mr. Ketchum meant economies of scale, he defines it 4 

incorrectly. He says: “Scale means the ability to buy, build, finance, and operate more 5 

efficiently over time.”107 This language is more rhetorical than technical. To be at all 6 

useful in an adjudicative proceeding, where the tribunal makes decisions based on 7 

technical evidence and logical reasoning rather than applicant self-praise, a claim of 8 

economies of scale must be company-specific, cost-specific, activity-specific, and time-9 

specific. When applied to an activity with those parameters, economies of scale exist 10 

when long-run average cost per unit declines as the firm’s output increases.108 For any 11 

particular business activity, much about economies of scale depends on the relative roles 12 

within total cost played by fixed cost and variable cost, as well as the relationship 13 

between total fixed cost and total demand (since a business operates “more efficiently,” 14 

to use Mr. Ketchum’s phrase, when its fixed costs are spread over a larger demand). 15 

This highly technical concept, whose factual support requires detailed cost 16 

information compiled by trained accountants, does not lend itself to factless 17 

generalizing and PowerPoint bold-letter advertising (such as in NextEra’s Investor 18 

Presentation repetitions at 12, 13, 17, 19, 20, 21, 44). For all we know, VEPCO already 19 

operates at “scale”—meaning that any increase in size would produce no decrease in 20 

per-unit cost for any particular activity. In fact, a company’s large size could cause 21 

 
107 Ketchum Direct at 5:9. 

108 Paul Krugman and Robin Wells, Microeconomics 348 (4th ed. 2015). 
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“diseconomies of scale”—per-unit costs rising above the efficient level because the 1 

increase in size leads to communications problems, duplication of effort, more 2 

vulnerability to hacking, and too many meetings to coordinate too many people. 3 

There have been nearly a hundred acquisitions of electric utilities since the 4 

1980s.109 But no NextEra witness has identified a single objective study describing the 5 

specific economies of scale for the various activities carried out by a utility, let alone for 6 

the various activities carried out by the owner of multiple monopoly utilities. Industry 7 

participants assume that the physical distribution function remains largely a local, i.e., 8 

single-state-level, service. It is getting more local with customer self-supply and other 9 

forms of distributed energy resources. The industry has achieved some economies of 10 

scale, specifically in regional generation supply, by having multiple companies 11 

participate in organized wholesale capacity and energy markets run by regional 12 

transmission organizations. But those wholesale economies of scale owe nothing to 13 

holding company acquisitions of multiple utilities; in fact they make unnecessary those 14 

corporate combinations that, in the pre-RTO era, were sometimes justified by their 15 

proponents as allowing the efficient sharing and deployment of diverse generating units 16 

previously owned independently. The Petitioners talk about “scale” like laypeople 17 

browsing in an airport bookstore, not like expert witnesses helping this Commission 18 

make technical decisions that affect millions of people and thousands of businesses. 19 

 
109 I list acquisitions, from 1986 to 2020, in my book Regulating Mergers and 

Acquisitions of U.S. Electric Utilities: Industry Concentration and Corporate 

Complication (Edward Elgar Publishing 2020), Table 3.1 at pp. 38-40. More 

acquisitions have occurred since the book was published. The book is now available 

from the publisher as a free download under Open Access protocols. 
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Q. Does Mr. Ketchum show his misunderstanding and misuse of the term “scale” in a 1 

separate statement? 2 

A. Yes. He says: “[A]n enterprise-wide technology system will be more efficient in terms 3 

of individual customer costs when its fixed and variable costs are spread over a larger 4 

customer base.”110 As a definitional statement, this sentence is unobjectionable as to 5 

fixed costs. But for variable costs, the statement is wrong. If variable costs vary linearly 6 

with the number of units produced, the cost per unit is the same regardless of the 7 

number of units—so size does not affect efficiency. And in electric generation, variable 8 

costs do not vary linearly with output. In fact, a generating unit’s variable costs can rise 9 

after a particular level of output because of increases in the generating unit’s heat rate. 10 

Mr. Ketchum omits this fundamental fact. 11 

Even if one forgives Mr. Ketchum’s definitional errors, his statement literally 12 

makes no sense, for two analytically distinct reasons. 13 

• First, for a company’s “technology system” to have economies of scale, its 14 

per-unit cost function (the relationship of total cost to total output) has to 15 

decline over the system’s entire output. A cost function for a service can 16 

decline over part of the output, then rise for the remainder of the output. 17 

• Second, Dominion and NextEra don’t have a single “enterprise-wide 18 

technology system”—whatever that is; they have two. For there to be a 19 

single “enterprise-wide technology system,” one or possibly both of the two 20 

companies would have to retire their separate systems and replace them with 21 

a single system; or retire one system and then expand the other system. 22 

Either of those actions will waste existing resources unless the sum of the 23 

new single system’s new capital expenditures and operating costs is less than 24 

the sum of the operating costs (only) of the two existing systems. (In making 25 

the comparison, we must ignore sunk costs.) Mr. Ketchum has again ignored 26 

elementary economic reasoning—revealing his words as purely advocacy 27 

rather than expertise, therefore of negative value to the Commission. 28 

 
110 Ketchum Direct at 6. 
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Q. Have the Petitioners in any way translated their claimed benefits from “size” and 1 

“scale” into any actual plans? 2 

A. No. Asked about attention given by the two companies to operational improvements 3 

arising from the transaction, Petitioners gave these answers: 4 

No specific practices have been identified for improvement.111 5 

[In the process of considering and fashioning this transaction], [a]nalyses 6 

to identify specific cost savings and/or management improvements were 7 

not performed. In considering and fashioning this transaction, NextEra 8 

did not conduct any formal analysis of cost savings and management 9 

improvements. Instead, NextEra considered the information described in 10 

the forthcoming response to OAG Set 01-81.112 11 

The response to OAG Set 01-81 is a repeat of the generic possible areas of cost savings, 12 

with no technical backup. And it has these admissions: 13 

While these efficiencies are expected [no identification of which 14 

qualified individuals are doing the “expecting”] to develop over time, the 15 

Joint Petitioners have not quantified them as specific annual dollar 16 

savings and have not prepared a standalone study assigning individual 17 

monetary values to each anticipated efficiency. 18 

The Joint Petitioners have not identified a finite period during which 19 

those anticipated efficiencies will cease, nor have they prepared a 20 

schedule allocating such anticipated efficiencies or benefits by year. 21 

The Joint Petitioners have not made a commitment guaranteeing a 22 

specified amount of quantified operational efficiencies or cost savings 23 

resulting from the optimization of the combined business. 24 

The Joint Petitioners have not prepared a year-by-year schedule 25 

identifying when any such efficiencies would be reflected in rates. 26 

 
111 CV1-129. 

112 CV1-130. 
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3. “Innovation”: Petitioners fail to document any relationship between 1 

size and innovation 2 

Q. The Petitioners say that VEPCO’s customers will benefit from the combined 3 

company’s additional innovation. What is your response? 4 

A. NextEra has argued to investors and this Commission that the combined company’s 5 

larger size will increase “innovation.”113 More words lacking facts. To automatically 6 

associate a monopoly with “innovation” is counterintuitive. As the Nobel laureate 7 

economist Sir John Hicks wrote, “[t]he best of all monopoly profits is a quiet life.”114 8 

Again, we have no evidence that any utility acquisition, including the nearly 100 9 

acquisitions of electric utilities since the mid-1980s, and including Dominion’s more 10 

recent acquisition of SCANA and SCE&G, has increased innovation.115 11 

And we have no evidence about VEPCO’s level of innovation, including 12 

whether it is stuck at some suboptimal level that only an acquisition will improve; or 13 

whether instead, as Dominion has insisted, there are no improvements that VEPCO 14 

needs NextEra to help it make. Indeed, in discovery the claim of increased innovation 15 

collapsed. Consider this dialogue from CV1-16, referring to Slide 12 of the May 18, 16 

 
113 Investor Presentation at 12; Ketchum Direct at 9:16-10:2. 

114 “Annual Survey of Economic Theory: The Theory of Monopoly,” 3 

Econometrica 1, 8 (1935). 

115 In my book Regulating Mergers and Acquisitions of U.S. Electric Utilities: 

Industry Concentration and Corporate Complication (Edward Elgar Publishing 2020), 

at Chapter 6.4.3 (entitled Mergers and Innovation: Bidirectional Effects), I summarize 

some legal and economic scholarship addressing whether and how mergers generally 

could increase or decrease innovation. There are theoretical arguments, and some data, 

going both ways. Mr. Ketchum fails even to reference this readily available scholarship, 

let alone apply any of it to his transaction.  
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2026 Investor Presentation.  Slide 12 stated that the companies’ combined size will 1 

increase “innovation.” Following each Response is my comment. 2 

a. Question: What is the empirical basis for associating size with 3 

innovation, given the size that Dominion currently has? 4 

a. Response: The empirical basis for associating size with innovation is 5 

based on the generally applicable concept that more people devoting 6 

thought to a particular topic tends to yield more robust and diverse 7 

thought than less people thinking about that same topic. 8 

Comment: This “generally applicable concept” has limits. Two might be 9 

better than one, but ten might not be better than nine. We have no 10 

evidence of, for a given problem, what is the optimal number of 11 

participants. And we have no evidence that Dominion lacks enough 12 

people to produce innovative thinking. We do know that four witnesses, 13 

i.e., three more than one, gave us no evidence on innovation. 14 

 15 

 16 

b. Question: Is Dominion’s size too small to achieve the innovation that 17 

the May 18 statement references? 18 

 19 

b. Response: The language of the slide speaks for itself. 20 

Comment: A nonanswer. 21 

 22 

 23 

c. Question: What are the specific areas of innovation presently lacking 24 

at Dominion? 25 

 26 

c. Response: None. 27 

Comment: An admission that the claim of increased innovation has no 28 

evidentiary value. 29 

 30 

 31 

d. Question: Identify all ways in which Dominion’s acquisition of 32 

SCANA increased innovation at SCANA. 33 

 34 

d. Response: The Dominion and SCANA transaction is a prior event 35 

which is not referenced in the aforementioned slide presentation. 36 

Notwithstanding this fact, see Joint Petitioners’ response to Clean 37 

Virginia Set 01-162 for reference material associated with this prior 38 

transaction. 39 

 40 
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Comment: Another nonanswer, because the “reference material” says 1 

nothing about innovation. 2 

 3 

4. “Leading”: Petitioners offer no facts to distinguish this claim from 4 

factless advertising 5 

Q. Comment on NextEra’s statements that the post-acquisition entity will be a 6 

“leading” company. 7 

A. NextEra’s Investor Presentation repeats, at least four times, a description of the 8 

NextEra-Dominion combination as “America’s leading utility business and energy 9 

infrastructure company” (Presentation at 1, 7, 27, 44). More advertising, cleansed of 10 

facts and therefore of meaning. “Leading” in what respect? There is no evidence that the 11 

combination will “lead” in terms of what matters to customers—efficiency and 12 

innovation in buying, building, operating, or financing the production and delivery of 13 

electricity in Virginia. 14 

In NextEra’s uses of the term “leading,” it appears that “leading” means 15 

“largest.” I have already addressed the lack of connection between size and quality. 16 

What works in wrestling and basketball does not automatically work in electricity 17 

production and delivery. For electric utilities, a key influence on corporate size is the 18 

state government’s decision to grant the utility an exclusive service territory. The larger 19 

the utility’s service territory, the larger the utility’s size; there is no obvious connection 20 

between existing size and existing performance. Any claim that large market 21 

capitalization makes a company a “leader,” with leadership implying merit, needs 22 

evidence to be credible. The Petitioners offer no evidence. 23 

The companies associate “leading” with NextEra’s presence in 49 states.116 What 24 

matters to local utility service is the quality of local utility performance—reliability, 25 

 
116 Investor Presentation at 7. 
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cost, responsiveness. Those things all depend on local attention, local effort, local skill, 1 

local management, and local workers. In the electric industry, there is no evidence 2 

associating Virginia-specific performance with an expansion to 49 states. The opposite 3 

is equally plausible—that a company preoccupied with maximizing earnings from 4 

operations in 49 states will not give appropriate attention to Virginia. Perhaps the 5 

investors—the main audience for NextEra’s claim of “leading”—value a company’s 6 

presence in 49 states. But in the only state that matters to this proceeding, “leading” has 7 

no evidentiary value. 8 

5. “Best practices”: Mr. Ketchum’s substance-less claim contradicts 9 

Dominion’s insistence that VEPCO’s performance needs no 10 

improvement 11 

Q. Comment on NextEra’s assertion that the combination will bring to VEPCO “best 12 

practices.”117 13 

A. The assertion has a hole at its center. Best practices are not some secret formula; they 14 

are available to any prudent manager. If best practices are already known to NextEra, 15 

they should be known to VEPCO. If not, VEPCO’s officials can call up their FPL 16 

counterparts and learn them, or contract with FPL to teach them. There is no need to 17 

make VEPCO a minor subordinate in the NextEra system just to learn the latest in best 18 

practices. And if VEPCO did want to learn NextEra’s best practices, Dominion acted 19 

inconsistently with that desire by insisting on a $12.5 billion premium for the 20 

opportunity to learn about them. There is a direct contradiction in the Petitioners’ using 21 

“best practices” to support a transaction in which Dominion chose NextEra for its price 22 

rather than its practices. 23 

 
117 Ketchum Direct at 17. 
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A competitive company has no choice but to use best practices. The same goes 1 

for a monopoly utility. Because best practices—whatever those practices are, because 2 

the witnesses offer no specifics—are available without this transaction, they are not 3 

logically attributable to the transaction. 4 

Q. Are there other problems with this claim about “best practices”? 5 

A. Yes, the best-practices claim has two more problems. First, it contradicts VEPCO’s 6 

insistence that it has no need to improve. 7 

Question: What are the specific areas of innovation presently lacking at 8 

Dominion? 9 

Response: None.118 10 

Second, it lacks evidentiary value because Mr. Ketchum identifies no specific practice 11 

that NextEra will provide to VEPCO, let alone how that practice will improve VEPCO’s 12 

performance. Nor has NextEra identified any executives who will be responsible for 13 

making best practices happen, or any consequences for any executives if they fail to 14 

achieve improvements from those best practices. 15 

Best practices could count if they are unique, backed by specific metrics, 16 

connected to a plan for achieving those metrics, and accompanied by a list of 17 

responsible individuals along with the career consequences for not succeeding. NextEra 18 

offers none of these things. 19 

The “best practices” claim is thus an empty one. It is a diversion of attention 20 

from the transaction’s impairments and jeopardies. A customer can’t take Mr. Ketchum’s 21 

claim to the bank—unlike the Dominion shareholders, who can sell their premium-22 

 
118 CV1-16(c). 
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enhanced NextEra shares and put the proceeds in the bank. As the Maryland 1 

Commission held: 2 

“[P]rojections of benefits through synergies, shared services or best 3 

practices are inherently speculative and, to the extent they materialize, 4 

will likely benefit customers only as forgone requests for rate relief, 5 

which we have previously held to be too intangible to qualify as a benefit 6 

under [Maryland utility statutes, PUA sec. 6-105].”119 7 

Q. Is there another example of the lack of substance behind the Petitioners’ claims of 8 

improvements through “practices”? 9 

A. Yes. Staff 4-142 asked: 10 

Will NextEra centralize operations for the DEI nuclear fleet (including 11 

DEV, Dominion Energy South Carolina, and Millstone Nuclear) with 12 

NextEra’s existing nuclear fleet in Juno Beach, Florida or elsewhere 13 

post-merger? Please discuss any centralization plans post-merger, 14 

including beyond the 18-month staffing freeze commitment, and 15 

implications to staffing levels at DEI’s nuclear power stations. 16 

NextEra responded: 17 

NextEra has not determined the post-combination operating model for 18 

the DEI nuclear fleet, where any particular DEI nuclear function would 19 

be performed, or any related organizational changes at this time. 20 

And Staff 4-143 asked: 21 

Will NextEra seek to add the DEI nuclear fleet to its Common 22 

Emergency Site plan approved by the Nuclear Regulatory Commission 23 

(“NRC”) in 2024? Please explain in detail. 24 

NextEra responded: 25 

NextEra has not evaluated this option. 26 

And Staff 4-147 asked: 27 

Will NextEra seek to lower the cost of operating and maintaining DEI’s 28 

nuclear fleet in any way post-merger? Please explain in detail. 29 

 
119 Order No. 84698, In the Matter of the Merger of Exelon Corporation and 

Constellation Energy Group (Feb. 17, 2012), 2012 Md. PSC LEXIS 12 at text 

accompanying note 356. 
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NextEra responded: 1 

NextEra has not identified or made any specific plans on this topic. 2 

Indeed, NextEra doesn’t even know who will be in charge of all nuclear 3 

operations. Here is Staff’s 4-151: 4 

Will Robert M. Blue be responsible for nuclear operations for NextEra 5 

and DEI post-merger? If not, please explain which NextEra executive 6 

leader will be responsible for nuclear operations post-merger. 7 

And NextEra’s response: 8 

Not all reporting structures have been finalized. However, the 9 

expectation is that Robert M. Blue, as head of regulated utility operations 10 

for the combined company, would have substantial oversight of all 11 

regulated utility asset operations, including regulated nuclear operations. 12 

NextEra wants this Commission to adopt as evidence nonfactual “commitments” to 13 

make things better, but has not “determined,” or planned, or committed to anything. 14 

6. Optimistic outcomes: Petitioners talk of what “is expected” but 15 

never of what is guaranteed—and they suppress the negatives 16 

Q. How do you recommend that the Commission view the Petitioners’ assertions of 17 

positive outcomes from NextEra’s acquiring and exercising control over Dominion 18 

and VEPCO? 19 

A. I recommend that the Commission not only discount, but view negatively, the 20 

Petitioners’ manner of discussing the future. 21 

Repeatedly, the companies talk of future outcomes in the passive voice: X “is 22 

expected,” Y “is expected,” Z “is expected.”120 The asserted upgraded credit ratings, 23 

customer benefits, cash flow growth, funding plan, balance sheet improvement, business 24 

mix, and leadership in multiple financial metrics—all are “expected.” Expected by 25 

whom? Anyone objective and neutral—or just the two companies themselves, speaking 26 

 
120 See Investor Presentation at pp. 4, 7, 10, 11 (seven separate times), 22 (twice), 24, 

26, 31, 37 (five times), 38, 39, 46, 48. 
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in documents designed to win support? Where is the expecting entity’s guarantee? 1 

Expected when and for how long? And what are the consequences, to whom, if the 2 

actuals vary from what is “expected”? Even if these “expected” features truly exist on 3 

closing day, there is neither expectation nor guarantee for how long all these claims will 4 

continue to be true. 5 

This vagueness is an invalid form of persuasion, in a technical proceeding held 6 

by a technical regulator to assess a two-monopoly combination that diminishes 7 

VEPCO’s role in the holding company system from 71.6% to 26.9%.121 I recommend 8 

that the Commission not excuse this conduct as customary regulatory advocacy. It is 9 

advocacy, surely. If it is customary, it is customary only because investment advisors 10 

and other regulatory agencies tolerate it. I urge the Commission to express appropriate 11 

intolerance of these nonfactual methods of persuasion. 12 

Q. Comment on the Petitioners’ specific expectation of higher bond ratings. 13 

A. Petitioners cite the prospect of higher bond ratings as if these ratings were necessarily a 14 

benefit to VEPCO’s customers. Missing from this sentiment is the possibility of lower 15 

ratings for companies that compete with VEPCO—specifically, competitors in the large-16 

customer retail market that the General Assembly has determined is good for customers. 17 

If those companies fail, or face higher capital costs, not because they lack competitive 18 

merit but because the post-transaction company has unearned competitive advantages 19 

(such as the advantages that support bond ratings), Virginia will be worse off, not better 20 

off. The Petitioners’ regard for only their own ratings, and their indifference to those of 21 

 
121 As explained in Part V.B.2. 
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their competitors, implicitly asks this Commission to choose sides in a competition 1 

whose deciding factor must be merit, not incumbency. 2 

Q. What should be the Commission’s concerns about the Petitioners’ claim that 3 

improved access to capital “is expected”? 4 

A. Thanks to Commission-set rates paid monthly by captive customers, VEPCO has 5 

successfully financed its capital expenditures for decades. This Commission is 6 

obligated, by state statute and by the U.S. Constitution, to set rates sufficient to finance 7 

expenditures required to serve VEPCO’s customers efficiently. There is no evidence that 8 

this Commission has ever failed to do so. Consider these acknowledgements: 9 

Question: State whether it is Mr. Dunne’s position that rates established 10 

by the Commission under existing ratemaking standards are insufficient 11 

to enable Dominion to attract the capital necessary to meet its obligation 12 

to serve. If so, explain the basis for that position and identify all 13 

supporting facts, analyses, and documents. 14 

Response: This is not Mr. Dunne’s position.122 15 

Question: State whether it is your position that, absent the transaction, 16 

Dominion Energy Virginia would have insufficient financial capacity or 17 

access to capital markets to fund the investments necessary to meet its 18 

obligation to serve. If so, explain the basis for that position. 19 

Response: That is not Mr. Dunne’s position.123 20 

In a supplement, NextEra admitted as follows: 21 

The Joint Petitioners have not identified any anticipated capital 22 

investment that DEV would be unable to finance absent the Merger, or 23 

that DEV could finance only on materially less favorable terms.124 24 

And Dominion told Staff: 25 

 
122 CV1-106.b. 

123 CV1-107.a. 

124 Supplement to response to CV1-107(c). 
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“DEV has the ability to fund the $54.8 billion capital spending plan 1 

without the merger. . . .”  And Dominion does not expect any downgrade 2 

“as the standalone capital and financing plans were developed in a 3 

manner to preserve the current single-A credit ratings as though the 4 

company were operating in a standalone manner.”125 5 

As well, asked to identify all statements from anyone in the financial community 6 

in the last five years, indicating concern that Dominion would not have access to 7 

sufficient capital to address its future infrastructure needs in light of increasing demand, 8 

NextEra acknowledged that it is “not aware of any such statements made to 9 

Dominion.”126 Indeed, during the negotiations, there were no documents and discussions 10 

associated with the Dominion internal standalone analysis that preceded the merger 11 

announcement, in which concern was expressed about Dominion’s ability to raise 12 

capital.127 13 

And also this: 14 

Based on Mr. Dunne’s direct testimony, there is no identified instance in 15 

the past 15 years in which Dominion Energy Virginia’s credit ratings or 16 

access to capital caused concern to him personally. Mr. Dunne’s 17 

testimony discusses the prospective benefits of the Merger, including 18 

improved credit considerations, access to a larger enterprise with 19 

demonstrated capital-market access, and potential lower prospective 20 

utility debt financing costs over time, but it does not state that Dominion 21 

Energy Virginia has historically failed to access capital or that its credit 22 

ratings have caused him concern.128 23 

Petitioners offer no evidence that Dominion needs capital-raising help from 24 

NextEra. NextEra has provided no technical information showing that financing will be 25 

 
125 Staff 6-223(a). 

126 Response to CV1-112 (Aug. 20 supplement). 

127 Response to CV1-113 (Aug. 20 supplement). 

128 CV1-8. 



206 

available faster or at lower cost; nor has NextEra put its own funds at risk by promising 1 

to fund directly any difference between Dominion’s actual capital cost and the lower 2 

cost that NextEra says will occur—a lower cost that NextEra has not quantified. 3 

Subordinating VEPCO to a complicated NextEra—a company with higher risks and its 4 

own capital-raising obligations—is an unproven way to solve a problem that neither 5 

Dominion nor anyone else has ever said existed. 6 

Q. On Petitioners’ claim of improved access to capital, is there a potential 7 

contradiction? 8 

A. Yes. As with their other claims, Petitioners give words without commitments. NextEra 9 

has made no legal commitment to support VEPCO or Dominion financially—no legal 10 

commitment to back debt that VEPCO or Dominion incurs directly, no legal 11 

commitment to raise equity and debt and put those funds into Dominion. What we do 12 

have is NextEra’s refusal to limit its own future acquisitions. A limit is necessary so that 13 

NextEra does not impair or jeopardize its ability to raise capital for VEPCO when 14 

VEPCO needs capital. NextEra thus is trying to have it both ways: It argues that its 15 

capital availability will be a major benefit from this transaction, while insisting on the 16 

unrestricted ability to make that very capital available for non-VEPCO destinations. 17 

As with “best practices”: If Dominion did have an access-to-capital problem, 18 

and if that problem were the true reason for this acquisition, it would have made no 19 

sense for Dominion to complicate the negotiations by insisting on a premium.  Offered 20 

an opportunity to address this anomaly, Petitioners refused to answer: 21 

• Question: If NextEra Energy’s assistance in raising capital was 22 

important or essential to Dominion Energy Virginia, explain why 23 

Dominion sought a premium in the transaction, notwithstanding the 24 

risk that doing so could cause NextEra Energy to terminate 25 

negotiations or decline to proceed with the transaction. 26 
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• Response: Joint Petitioners object to this request as argumentative; 1 

rather than seeking discoverable facts, it calls upon Joint Petitioners to 2 

adopt Clean Virginia’s characterization, interpretation, or conclusion, 3 

and it improperly assumes facts not established in the record.129 4 

Q. Is there a concern about the selectivity of Petitioners’ information-sharing? 5 

A. Yes. NextEra witness Dunne cited rating agency views that were positive about 6 

NextEra’s business risk.130 But he omitted from his testimony other information directly 7 

relevant to his cited statements. That information appears in the confidential response to 8 

CV1-99, S&P Rating Evaluation Service (May 11, 2026) at pp. 5, 7. 9 

7. The nature of the “benefits” testimony: Advocacy instead of 10 

expertise 11 

Q. What facts should the Commission notice about Petitioners’ testimony on benefits? 12 

A. Every statement about size, scale, innovation, and practices comes from a company 13 

official with a personal and professional stake in getting this transaction approved. None 14 

of these statements comes from an objective expert on size, scale, innovation, or 15 

practices. Clean Virginia invited Petitioners to support their self-interested 16 

generalizations with expertise:131 17 

Question: Please refer to Paragraph 41 of the Petition. Please provide all 18 

evidence, including academic or industry studies, showing that an 19 

increase in size from existing Dominion to Dominion plus NextEra will 20 

reduce any purchasing costs, increase any supply-chain leverage, or 21 

increase capital efficiency. 22 

Response: Joint Petitioners object to this request as it is overly broad and 23 

unduly burdensome to the extent that it seeks “all evidence, including 24 

academic or industry studies” with respect to multiple topics. Joint 25 

Petitioners further object to this request to the extent it seeks information 26 

 
129 CV1-110. 

130 Dunne Direct at 7:6-10; 11:19-12:20. 

131 CV1-134. 
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that is not in Joint Petitioners custody, possession or control and is 1 

equally available to Clean Virginia. 2 

Subject to and without waiving the foregoing objections, Joint Petitioners 3 

provide the following response: 4 

See the Direct Testimony of John W. Ketchum. 5 

Petitioners are saying that to have to support generalizations with expertise is “overly 6 

broad and unduly burdensome.” But providing the Commission with objective expertise 7 

for its use in decisionmaking is the purpose of direct testimony—and the legal 8 

responsibility of the party bearing the burden of proof. 9 

From these facts, it is logical and necessary for the Commission to infer that the 10 

Petitioners know of no objective expert who could testify, with sufficient confidence to 11 

constitute a preponderance of the evidence, that this transaction will achieve any of the 12 

values that the Petitioners’ four advocacy witnesses attempt to describe. 13 

I will leave it to counsel to explain why generic advertisement cannot satisfy the 14 

legal standard for probative evidence, including evidence that justifies judicial 15 

deference. What I can address, as an expert on the quality of regulation and a 16 

longstanding advisor to diverse regulatory commissions, is the effect that this type of 17 

submission has on the quality of regulation. In submitting such nonfactual, nonexpert 18 

material as their direct case (which would be the totality of the evidence if intervenors 19 

produced no evidence), the Petitioners expected the Commission to make this 20 

submission its evidentiary basis for approving the transaction. Stated more bluntly, the 21 

Petitioners expected the Commission literally to copy these generalities into an approval 22 

order, then present that order to the public and to the Virginia Supreme Court as the 23 

work of an independent, expert agency. But the order would reflect neither 24 

independence nor expertise. 25 
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This treatment of the Commission, of the adjudicative process, of the purpose of 1 

regulation, and of a General Assembly whose statute was explicitly designed and drafted 2 

to remove all doubt of impairment and jeopardy, is most politely described as unhelpful. 3 

A pair of petitioners who so confidently expected approval of so lacking a presentation 4 

is not a pair that the Commission can trust to act in ways that allow the Commission to 5 

ensure, over the decades during which VEPCO will be a minor member of the 6 

acquisitive NextEra’s holding company system, that the customers’ statutory right to 7 

adequate service at just and reasonable rates “will not” be impaired or jeopardized. 8 

B. The Petitioners’ “commitments” consist solely of illusory promises to obey 9 

the law, and invitations to the Commission to perform ultra vires acts that 10 

discriminate against nonbeneficiaries 11 

Q. Introduce this Part IX.B. 12 

A. The Petitioners have made clear, via their Proxy Statement and their Investor 13 

Presentation, that their purpose in combining is not to produce operational savings, 14 

capital expenditure savings, tangible benefits from “size” or “scale,” innovation, or 15 

anything else that would improve VEPCO’s performance. Dominion wants the $12.5 16 

billion premium. NextEra wants the opportunity to increase VEPCO’s rate base, along 17 

with the automatic, overnight reduction in overall risk to NextEra associated with 18 

Dominion’s higher utility-to-nonutility ratio. That is why they are combining. 19 

The Petitioners recognize, however, that a transaction so completely and 20 

obviously based on their private interests needs some pretense of public interest. So they 21 

have pulled from the standard merger-approval playbook a series of what they call 22 

“commitments.” By doing so, they hope to persuade a Commission majority that selling 23 

a public privilege for gain, denying customers all of that gain, and subjecting their 24 

utility to an unknown future of more acquisitions and more risks is a good thing. 25 
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This Part addresses each of these Petition efforts, in four subparts: 1 

• A “benefit” should count only if attributable to the acquisition rather than 2 

merger strategy, and only if backed by binding commitments and enforceable 3 

consequences. 4 

• A promise not to break the law is not a transaction commitment. 5 

• The benefit-value of NextEra’s and Dominion’s promises not to break the 6 

law, already at zero, goes below zero because on many occasions both have 7 

violated legal requirements. 8 

• Bill credits, charitable contributions, office tower, jobs—obvious 9 

inducements to win approval—are not attributable to the transaction, 10 

therefore irrelevant. 11 

1. A “benefit” should count only if attributable to the corporate 12 

acquisition rather than the regulatory strategy, and only if backed by 13 

commitments and enforceable consequences 14 

Q. In determining whether this acquisition “will not” impair or jeopardize, how 15 

should the Commission evaluate the Petitioners’ assertions of benefits?  16 

A. I have a two-part answer. First, section 56-90’s “will not”—a predictive absolute—bans 17 

all plausible possibility of impairment and jeopardy arising from the transaction. The 18 

Petitioners cannot use nontransactional benefits to compensate for impairments and 19 

jeopardies, because the impairments and jeopardies—unlawful by definition—remain 20 

unaffected. We don’t avoid a speeding ticket by offering to wash the police officer’s car. 21 

Conditions that remove the impairment or jeopardy—such as (a) NextEra’s selling off 22 

all its nonutility businesses, or (b) NextEra’s agreeing to have an independent monitor 23 

oversee all VEPCO efforts, in competition with competitive service providers, to rate-24 

base new capital expenditures—deserve consideration. But conditions that leave harm 25 

and risk in place, then seek to placate the victim with unrelated inducements—they 26 

violate the statute. Selling someone a car without seatbelts creates jeopardy; throwing 27 

into the deal $10 a month for two years doesn’t remove the jeopardy. 28 
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Second, because what triggers section 56-90 is the acquisition, the only relevant 1 

benefits—logically and legally—are ones produced by the actual acquisition—the 2 

combining of two companies. Any other claimed “benefit” comes from corporate 3 

strategy, not company combination. No commission approves a rate increase because 4 

the utility promises to donate to charity; nor can this Commission approve this 5 

transaction because NextEra promises customers $10 a month for two or four years. 6 

Q. Do other jurisdictions reject merger benefits not uniquely attributable to the 7 

merger? 8 

A. Some don’t, some do. It is true that state commissions approving utility mergers and 9 

acquisitions have counted unrelated benefits. I respectfully disagree with those 10 

decisions. I have expressed that disagreement in prior testimony and in my book on 11 

mergers (see, e.g., Chapters 9.3.3 and 10.4). 12 

In contrast to those state commissions, the Federal Communications 13 

Commission, applying the Communications Act of 1934, has rejected non-transaction 14 

benefits repeatedly:  “[T]he claimed benefit must be transaction- or merger-specific.  15 

This means that the claimed benefit ‘must be likely to be accomplished as a result of the 16 

merger but unlikely to be realized by other means that entail fewer anticompetitive 17 

effects.’”132  That principle was applied by the FCC Staff to the proposed merger of 18 

AT&T and T-Mobile. The Staff rejected benefits that the applicants claimed would result 19 

from “the adoption of each company’s best business practices, including customer 20 

 
132 AT&T, Inc. & Bellsouth Corp., 22 FCC Rcd 5662, 5761 (2007) (quoting 

EchoStar/DirecTV Order, 17 FCC Rcd 20,559, 20,630 (2002) (citing Ameritech Corp. 

& SBC Communications Inc., 14 FCC Rcd 14,712, 14,825 (1999) (“Public interest 

benefits also include any cost saving efficiencies arising from the merger if such 

efficiencies are achievable only as a result of the merger”))); Comcast Corp., 17 FCC 

Rcd 23,246 (2002) (Commission considers whether benefits are “merger-specific”). 
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service best practices . . . because the improvement of specific business functions by 1 

either AT&T or T-Mobile could be achieved absent the proposed transaction.”133 2 

In the antitrust context, the Department of Justice and the Federal Trade 3 

Commission have disregarded benefits achievable without a merger. The Horizontal 4 

Merger Guidelines (2010) states (at Section 10): “The Agencies credit only those 5 

efficiencies likely to be accomplished with the proposed merger and unlikely to be 6 

accomplished in the absence of either the proposed merger or another means having 7 

comparable anticompetitive effects.”  See also id. at n.13: “The Agencies will not deem 8 

efficiencies to be merger-specific if they could be attained by practical alternatives that 9 

mitigate competitive concerns, such as divestiture or licensing.”134 10 

 
133 Applications of AT&T Inc. and Deutsche Telekom AG for Consent to Assign 

or Transfer Control of Licenses and Authorizations, WT Docket No. 11-65, Staff 

Analysis and Findings ¶ 241 (2011), available at 

http://www.wirelessestimator.com/publicdocs/ATT-TMO-FCC.pdf. The FCC Staff’s 

document is not an official Commission document; nor was it part of the official record 

in the named docket. It was a draft report prepared by the Staff and released to the 

public by the FCC Chairman.  No FCC order was issued in this proceeding, because the 

merger petitioners withdrew their proposal. 

134 The 2010 Guidelines were superseded by the 2023 Guidelines. On the 

question of benefits, the 2023 Guidelines at section 3.3 make points similar to the 

material quoted above from the 2010 Guidelines. See, e.g., the following: 

 

• 2023 Guidelines at 32 (“the Agencies will not credit vague or speculative claims 

[of merger efficiencies]”); id. (Agencies will consider whether “[t]he merger will 

produce substantial competitive benefits that could not be achieved without the 

merger under review”);  

 

• id. n.69 (“evidence related to efficiencies developed prior to the merger 

challenge is much more probative than evidence developed during the Agencies’ 

investigation or litigation”);  

 

• id. n.70 (“If inter-firm collaborations are achievable by contract, they are not 

merger specific. The Agencies will credit the merger specificity of efficiencies 
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In the proposed Southern California Edison-San Diego Gas & Electric merger, 1 

the California Commission rejected the applicants’ claimed labor savings. Given the 2 

smaller utility’s (SDG&E’s) growth, “some of the efficiencies SDG&E might realize by 3 

merger into Edison may be achieved if SDG&E remains independent and becomes 4 

larger.”135 And when a merger applicant offered ratepayers 90 percent of the net 5 

proceeds from divesting a fossil fuel plant, the New York Commission disregarded this 6 

claimed benefit because the Commission had full authority to determine the proceeds’ 7 

disposition without any merger.136 8 

Q. Do the Petitioners ever commit to a transaction-specific benefit? 9 

A. No, not if we define “commit” in the necessary sense of undertaking a legal obligation 10 

and bearing a financial risk of noncompliance. Given that normal, non-rhetorical, fact-11 

 

only in the presence of evidence that a contract to achieve the asserted 

efficiencies would not be practical.”);  

 

• id. at 33 (Agencies will consider whether the claimed “benefits are verifiable, 

and have been verified, using reliable methodology and evidence not dependent 

on the subjective predictions of the merging parties or their agents. 

Procompetitive efficiencies are often speculative and difficult to verify and 

quantify, and efficiencies projected by the merging firms often are not realized. 

If reliable methodology for verifying efficiencies does not exist or is otherwise 

not presented by the merging parties, the Agencies are unable to credit those 

efficiencies.”).  

135 SCEcorp, Southern California Edison Co. & San Diego Gas & Electric Co., 

Decision No. 91-05-028, 1991 Cal. PUC Lexis 253, at *25. 

136 Iberdrola, S.A., Energy East Corp., New York State Electric & Gas Corp. & 

Rochester Gas & Electric Corp., Case 07-M-0906, 2008 N.Y. PUC Lexis 448, at *10.  

See also Exelon-Constellation Merger, Order No. 84698, 2012 Md. PSC Lexis 12, at 

*162-163 (finding the possibility of BGE adopting its post-merger affiliates’ business 

practices “too intangible to qualify as a benefit”). 
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based understanding of “commit,” the Petitioners have committed to no benefit that 1 

arises from the transaction. 2 

The absence of any accountability for these claims is clear from this evasion of 3 

Staff question 2-95: 4 

Question: Please refer to the following statement in the Transaction 5 

Summary at page 12: “Any net savings achieved over time that are 6 

allocable to the Company resulting from the Merger will be passed 7 

through to customers in the normal course of the ratemaking process.” 8 

Please explain how “any net savings that are allocable to the Company” 9 

will be determined. 10 

Response: The resulting company will continue to make reasonable 11 

investments to provide safe and reliable service while pursuing 12 

efficiencies and lower costs that may result from the combination of the 13 

companies. To the extent net savings are achieved and allocable to the 14 

Company, those savings would be reflected in the Company’s cost of 15 

service subject to regulatory review, including operation and 16 

maintenance expenses and capital-related costs. Customers would 17 

receive the benefit of any such savings through the normal ratemaking 18 

process subject to regulatory review and approval, which ultimately will 19 

flow through their bills. 20 

Staff asked how the savings—from the transaction—“will be determined.” 21 

Nothing in this answer specifies a mode of determining—including any way to 22 

distinguish normal course-of-business improvements from improvements caused by the 23 

combining of the two holding company systems. No planning of “integration” occurred 24 

until after the negotiations.137 So customer benefit commitments—in a binding sense, 25 

not in a rhetorical sense—were not part of the quid pro quos between NextEra and 26 

Dominion that produced the Merger Agreement. There is no evidence that at any point 27 

in the dealmaking process, a Dominion negotiator insisted on a legal commitment to 28 

reduce costs or improve service. 29 

 
137 As is made clear by Mr. Ketchum’s letter, cited in the next footnote.  
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On July 24, 2026, Mr. Ketchum sent a letter to NextEra employees announcing 1 

the filing of regulatory applications. He said that this filing “allows both companies to 2 

start thoughtfully planning how we would bring our organizations together. . . .” 3 

(emphasis added). The letter described the formation of an “integration management 4 

office (IMO) to lead the integration planning process.”138 In other words, integration 5 

planning was not part of the negotiations—which means there could not have been any 6 

negotiated “commitments” about best practices or about performance generally. 7 

2. A promise not to break the law is not a transaction commitment 8 

Q. Comment on the Petitioners’ statements about their willingness to obey the law. 9 

A. Of the 20 “commitments” in Exhibit C to the Petition, seven are merely promises to 10 

obey the law: 11 

• Commitment 2 (hold customers harmless from out-of-pocket costs incurred 12 

to create and carry out the transaction) 13 

• Commitment 3 (maintain customer service quality) 14 

• Commitment 16 (maintain Dominion’s books and records separately) 15 

• Commitment 17 (Dominion will not take on debt responsibility of any 16 

NextEra affiliate) 17 

• Commitment 19 (Commission will continue to have its current regulatory 18 

authority) 19 

• Commitment 20 (VEPCO will obey interaffiliate pricing rules) 20 

These items all carry no benefit value because the law, in some form, already 21 

requires the stated behavior. And they carry no persuasive value because they are not 22 

 
138 “A Message from John Ketchum,” filed by NextEra Energy, Inc. Pursuant to 

Rule 425 under the Securities Act of 1933 and deemed filed pursuant to Rule 14a-12 

under the Securities Exchange Act of 1934. Subject Company: Dominion Energy, Inc. 

Commission File No. 001-08489. 
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backed by (a) a commitment to get the Commission sufficient resources to monitor 1 

compliance, (b) evidence of specific internal NextEra procedures to ensure compliance, 2 

and (c) proposed methodologies that with certainty enable the Commission to measure 3 

compliance. 4 

3. The benefit-value of NextEra’s and Dominion’s promises not to 5 

break the law, already at zero, goes below zero because on dozens of 6 

occasions both have violated legal requirements 7 

Q. On NextEra’s promises not to violate the law, what facts do you recommend that 8 

the Commission consider? 9 

A. I recommend that the Commission consider the facts that we know about. In response to 10 

Staff 1-52, NextEra acknowledged findings of violations, and settlements of allegations 11 

of violations, in all of these areas:139 12 

• Reliability (FERC) 13 

• Accounting (FERC) 14 

• Tariff (FERC) 15 

• Nuclear operations (NRC) 16 

• Environmental (EPA) 17 

• Labor generally (NLRB) 18 

• Labor safety (OSHA, California) 19 

Also, according to NextEra’s Form 10-Q for the quarter ended March 31, 2026:  20 

NextEra, FP&L, and certain current and former executives entered into a 21 

settlement by which NextEra would pay a total of $150 million to settle all 22 

claims asserted in a securities class action lawsuit filed in the U.S. District 23 

Court for the Southern District of Florida in 2023. The allegation is that 24 

NextEra failed to disclose allegedly material information that allegations 25 

concerning campaign finance and other political activities expose the 26 

company to legal and reputational risk, and that the company made 27 

 
139 As summarized in NextEra’s response to Staff 1-52. 
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allegedly material misstatements when denying that those allegations 1 

exposed the company to that risk.140 2 

 3 

Dominion and/or VEPCO have a similar string of violations and settlements:141 4 

• Reliability (FERC) 5 

• Nuclear (NRC) 6 

• Environmental (EPA) 7 

• Labor generally (NLRB) 8 

• Labor safety (OSHA) 9 

• Mine Safety and Health Administration 10 

These facts tell us that Dominion and VEPCO are unable to manage their own 11 

regulatory risks, to which this acquisition will add NextEra’s risks. For both companies, 12 

these numerous deviations from legally required performance expose their customers to 13 

higher capital costs arising from finance sources worried about penalties. They also 14 

expose citizens to the various harms arising directly from the penalties. A company that 15 

self-inflicts this quantity of risks has no business exposing itself and its customers to 16 

more risks. 17 

4. Bill credits, charitable contributions, office tower, jobs—obvious 18 

inducements to win approval—are not attributable to the 19 

transaction, therefore irrelevant 20 

Q. Comment on the Petitioners’ original offers of bill credits and charitable 21 

contributions. 22 

A. These offers, along with any consideration of them, are wrong for three main reasons: 23 

 
140 As summarized in NextEra’s response to Staff 1-54. 

141 As detailed in their response to Staff 6-183. 
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• The bill credits and charitable contributions—both inducements to get 1 

approval—are a product not of the transaction, but of transaction strategy. 2 

• Under the “will not” standard, nontransaction offers are irrelevant because 3 

they don’t eliminate the harm and risk. 4 

• The inducements discriminate against later customers, members of the 5 

public, and other acquirers. 6 

I discuss each of these points next. 7 

a. The bill credits and charitable contributions—both 8 

inducements to get approval—are a product not of the 9 

transaction, but of transaction strategy 10 

Q. Comment on the appropriateness of the bill credits and charitable contributions. 11 

A. Under section 56-90, what the Commission must find “will not impair or jeopardize 12 

adequate service at just and reasonable rates” is “the petition.” The statute also makes 13 

clear that the petition is a petition for approval of a specific type of transaction. The 14 

transaction that triggers the statute is, literally and officially, what is described in the 15 

Merger Agreement: a sale by Dominion shareholders of 100% of their shares to 16 

NextEra, in exchange for shares of NextEra stock. It is that transaction that the 17 

Commission must find “will not impair or jeopardize.” 18 

The funds involved in the bill credits and charitable contributions are not part of 19 

an exchange between the two companies. They are, therefore, not part of the transaction 20 

that triggers the statute. They are, rather, shareholder contributions to a regulatory 21 

strategy designed to win approval of the transaction. (The Petitioners explain that 22 

Dominion will treat the credits as a reduction to revenues, which means that they are 23 

paid for by the shareholders, whose return on equity will be lower than it would be 24 

absent the reduction to revenues. The charitable contributions will be a corporate cost 25 

that also lowers the shareholders’ return on equity.) Because the source of funds is 26 
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shareholder contributions independent of the official Dominion-NextEra exchange of 1 

stock, the funds are not the result of efficiencies caused by the contractual combining of 2 

two holding companies. The funds have nothing to do with the contractual combining of 3 

two companies. 4 

The Commission is a body of defined, limited authority—the authority to cause 5 

utilities to provide adequate service at just and reasonable rates, and the authority to 6 

approve or disapprove acquisitions of control like the proposed transaction. The 7 

Commission has no authority in this transaction proceeding to make rates lower than 8 

their current approved level, or to make charitable contributions higher than the current 9 

donated level. The Commission is not a legislature. It has no authority to mix, match, 10 

compromise, or offset components of the public interest that have nothing to do with 11 

“adequate service at just and reasonable rates.” Yet that is precisely what the Petitioners 12 

want the Commission to do—to act outside its authority. 13 

I am unaware of any legal bar to NextEra’s unilaterally sending checks to 14 

Virginia electric customers or to Virginia charities—outside of a Commission 15 

proceeding. Here we have something different. NextEra is asking the Commission to 16 

view these actions as relevant to the lawfulness of a transaction whose applicable law 17 

does not allow the Commission to consider these actions. 18 

Law aside, I hope the Commission understands where such applicant behavior 19 

leads. Consider these questions: 20 

• What if two prospective acquirers were competing to acquire Dominion, and 21 

to win the Commission’s approval to do so? Would the Commission then be 22 

judging that competition in terms of how much cash each contestant was 23 

offering to current ratepayers and local charities? 24 
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• Back to NextEra: What if the Commission wanted the amount offered to 1 

Virginia charities to be higher, and thus approved the transaction subject to 2 

NextEra’s tripling that amount? What authority would the Commission have 3 

to do so? The Commission could not logically say that the transaction failed 4 

the “will not impair or jeopardize” test unless the charitables were tripled. 5 

And so, in effect, the Commission is stuck with charitables of whatever size 6 

NextEra chose—clear evidence that the charitables have nothing to do with 7 

the transaction, and clear evidence that the entity deciding the terms of the 8 

Commission’s approval order is not the Commission but NextEra. 9 

• What if the Commission did not agree with the group of charities chosen by 10 

NextEra, and so imposed on NextEra the Commission’s favorites? How 11 

would the Commission choose those favorites—based on what statutory 12 

criteria and what statutory authority? Again, the Commission would be stuck 13 

with whatever choices NextEra made. Being stuck with what a regulated 14 

utility wants to do is the precise opposite of what the regulator of that utility 15 

is supposed to do. 16 

Mr. Blue talks about “affordability.”142 The value of this word diminishes each 17 

time a high-paid executive professes concern about it but then does nothing about it. 18 

Like here. This proceeding has nothing to do with affordability because the statute 19 

makes no mention of affordability and because nothing about this transaction, based on 20 

actual evidence to date (as opposed to what the witnesses say generically “is expected”), 21 

will make electricity more “affordable.”143 That is why the Petitioners have gone to 22 

EnergyShare, which is remote from this transaction, to win this Commission’s approval 23 

of the transaction. The Commission must ignore this effort. 24 

 
142 Blue Supp. at 3:14. 

143 The very concept of “affordability” has no clear connection to utility cost-of-

service regulation because utility cost-of-service regulation is based on the utility’s cost 

of service. Affordability of any specific product is based on a person’s wealth and 

income, and on the cost of other products needed by that person. 
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b. Under the “will not” standard, nontransaction offers are 1 

irrelevant because they don’t eliminate the harm and risk 2 

Q. What if Petitioners argue that the bill credits and charitable contributions offset 3 

any impairment or jeopardy? 4 

A. The argument is a logical impossibility. Bill credits and charitable contributions don’t 5 

change the transactional characteristics that cause impairment or jeopardy. The phrase 6 

“will not” allows no offsets. If there is any impairment or jeopardy, the inquiry ends. 7 

c. The inducements discriminate against later customers, 8 

members of the public, and other acquirers 9 

Q. In considering the bill credits and charitables, should the Commission be 10 

concerned about discrimination? 11 

A. Yes, because the Petitioners’ offer discriminates against later customers, against 12 

members of the public, and against other potential acquirers of Dominion. 13 

Later customers: The original proposed bill credits last only two years, while 14 

NextEra-controlled Dominion—and the impairments and jeopardies it causes—will last 15 

as long as NextEra remains Dominion’s owner and controller. There is thus a mismatch 16 

between two time periods: the time period in which the bill credits benefit customers, 17 

and the time period in which NextEra’s negatives affect customers. That mismatch 18 

discriminates against the later customers, without any rationale. Discrimination without 19 

rationale is undue discrimination. 20 

Members of the public: By making contributions to Petitioner-chosen charities, 21 

the Petitioners necessarily discriminate against the nonrecipients. Contributions will 22 

more likely go to the well-connected, the agreeable, the mainstream, and the 23 

transaction-supporting, to the exclusion of all others. If they agree to support or not 24 

oppose the transaction, microgrid intervenors get microgrids, renewable energy 25 

intervenors get renewable energy, and low-income housing intervenors will get aid for 26 
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low-income housing. But unless they intervene, or have connections, the blind won’t get 1 

their bills in Braille, and the Ethiopian immigrants won’t get customer service 2 

representatives who speak Amharic.  3 

As a corporate entity, NextEra is free to fund whatever organizations it wants—4 

outside this proceeding. But when it petitions this Commission for approval of a request, 5 

it may not base that request on, and the Commission may not grant the request based on, 6 

a plan to discriminate. 7 

Other acquirers: As explained above, financial offers using funds not produced 8 

by the transaction arise from acquisition strategy rather than acquisition implementation. 9 

The funds become available not because two companies have combined to make 10 

operations more efficient, but because NextEra’s shareholders are willing to pay money 11 

to fund inducements designed to win approval. Treating these financial offers as 12 

relevant to the transaction’s merits favors acquirers who have extraneous resources, i.e., 13 

resources extraneous to the transaction. Doing so discriminates against other acquirers 14 

who don’t have extraneous resources but could make a better fit—such as by bringing 15 

less risk. Doing so replaces performance merit with pay-to-play. That result undermines 16 

the very purpose of regulation—to induce the level of performance required by the 17 

franchisee’s duty to serve. 18 

Q. Does the Petitioners’ supplemental testimony reduce the concerns that you 19 

express? 20 

A. No. The Petitioners’ supplemental testimony, submitted September 14, 2026, adds seven 21 

items to those that I just discussed. In adding these items, the Petitioners are asking the 22 

Commission to commit more errors. I provide here reasons specific to each of the seven 23 

items, followed by the flaws that these seven items have in common. 24 
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(i) build, at shareholder expense, a new office tower in Richmond adjacent to the 1 

existing Dominion Energy headquarters 2 

 3 

If NextEra’s shareholders want to donate an office tower to Richmond, they can 4 

do so—on their own. If the General Assembly wants to enact a statute that authorizes or 5 

directs the Commission to base acquisition approvals on how many new buildings an 6 

acquirer offers to build for free, rather than on how competently and responsively the 7 

acquirer will serve customers, the General Assembly can do so. But under section 56-8 

90, the Commission must disregard this inducement because the new office tower has 9 

nothing to do with this transaction. That transaction—the sole event triggering the 10 

Commission’s jurisdiction under section 56-90—is the exchange of stock between the 11 

two companies. That jurisdiction does not include authority to count office towers in 12 

determining whether an acquisition that exposes customers to unlimited and unknown 13 

future risks (see Part V above) “will not impair or jeopardize adequate service at just 14 

and reasonable rates.” 15 

(ii) provide additional bill credits for residential customers 16 

 17 

Doubling the amount of bill credits doubles the inappropriateness, doubles the 18 

discrimination against future customers, and doubles the error that the Commission will 19 

make if it treats this money as relevant. As stated above, NextEra is free to write checks 20 

to all of VEPCO’s customers, using retained earnings that otherwise would go to 21 

shareholder dividends or profit-producing investments. But NextEra must do so 22 

independently of this proceeding. Here NextEra is doing the opposite. It is making the 23 

offer contingent on the outcome of this proceeding—the regulatory and moral 24 

equivalent of a congressional candidate promising voters $5,000 each if he wins. Worse, 25 

by making the offer part of its official application, NextEra is asking the Commission 26 
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not only to bless this conduct, but to treat as technically part of and relevant to the 1 

transaction an event that is not part of the transaction. This transaction, the event that 2 

triggers the Commission’s jurisdiction, is solely the Dominion-NextEra agreement to 3 

exchange Dominion stock for NextEra stock. 4 

NextEra says that some of this outcome-contingent payoff will come from 5 

“reallocating credits currently earmarked for certain large load customers to residential 6 

customers.” Unless NextEra is writing these checks directly to the customers, the credits 7 

and their reallocation will occur via ratemaking. But jiggering rates to move credits 8 

from data centers to others, merely to increase the funds to the others and without any 9 

basis in cost causation, is undue discrimination on its face.  A candidate acquirer that 10 

knowingly violates that fundamental regulatory principle, pandering to the public’s 11 

concerns about data centers to win regulatory favor in an adjudicatory setting, is 12 

unqualified to ensure that this transaction “will not” impair or jeopardize adequate 13 

service at just and reasonable rates. 14 

Mr. Blue says that “this proposal [to add to and reallocate the bill credits] also 15 

allows more time to bridge to the longer-term benefits of the combination that I and 16 

other witnesses have discussed at length.”144 Incorrect. No Petitioner witness discussed 17 

any specific, tangible “benefits,” and definitely not “at length,” because the witnesses 18 

did no more than list obvious categories like finance, operations, and capital 19 

expenditures. Worse, attached to each category was the passive-voice “is expected”—20 

the Petitioners’ mantra used when they have no information on, or no desire to reveal, 21 

who is doing the expecting, what specifically they are expecting, and who would be 22 

 
144 Blue Supp. at 4:20-21. 
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held accountable, with what consequences, if the realities do not meet the expectations. 1 

In the Petitioners’ testimony on “benefits,” what was “at length,” after the listing of each 2 

category, was an infinite silence. 3 

(iii) maintain a Virginia employee headcount level for the combined company of 4 

at least 10,431 employees for five years and bring approximately 600 additional 5 

enterprise positions to Virginia 6 

 7 

If the 10,431 employees are needed for VEPCO’s operations, they are needed 8 

regardless of the transaction. No Petitioner witness has said that combining these two 9 

companies requires any particular number of employees to stay for any particular 10 

amount of time. And if these employees are not needed for VEPCO’s operations, then 11 

keeping them employed longer than necessary, and charging customers for their cost, 12 

violates the just-and-reasonable standard. Moreover, the Commission has no jurisdiction 13 

over employee job-protection, except to the extent VEPCO’s employment policies affect 14 

the quality or cost of electric service. There is no evidence that this item has any effect 15 

on the quality or cost of electric service. 16 

As for “enterprise” positions, again they have nothing to do with electric service; 17 

they are “associated with expanding the combined company’s national operations in 18 

Virginia.”145 Because they are irrelevant to whether the transaction will impair or 19 

jeopardize adequate service at just and reasonable rates, they cannot become a 20 

Commission-adopted, Commission-enforced condition on this transaction. 21 

(iv) hold combined company Board of Directors’ meetings in both Virginia and 22 

Florida 23 

 24 

 
145 Ketchum Supp. at 6:6-7. 
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This item is nonuseful because it is impossible to understand. What exactly are 1 

“combined company Board of Directors’ meetings”? NextEra and Dominion are 2 

separate corporate entities, each with its own Board.  How can there be a combined 3 

meeting of two Boards—unless the intent is for the subordinate Boards, i.e., Dominion’s 4 

and VEPCO’s, to parrot everything that NextEra’s Board decides? And how does this 5 

combined Board meet in two places at the same time? Or is every meeting conducted 6 

twice? Presumably the quality of the Dominion and VEPCO Boards’ decisions does not 7 

depend on the Boards’ meeting location. This item offers no benefit and eliminates no 8 

harm. 9 

(v) establish a $100 million shareholder-funded workforce development 10 

organization dedicated to preparing Virginians for careers in the growing energy 11 

economy 12 

 13 

The Commission has no jurisdiction over the “growing energy economy.” In this 14 

proceeding, it has jurisdiction over only whether the transaction to combine two holding 15 

companies satisfies section 56-90. Nothing about the growing energy economy—except 16 

the two companies’ transactional intent to control all rate-base opportunities for VEPCO 17 

by creating barriers to competitive electricity suppliers (see Part VII above)—is relevant 18 

to this proceeding. 19 

Workforce development is, of course, a good idea. It is a good idea for the 20 

General Assembly to consider. The General Assembly’s consideration, if performed 21 

rationally and not in service to NextEra’s persuasion effort, presumably will take into 22 

account existing organizations, such as Virginia’s fine university and community college 23 

system, before creating a new organization. And with the General Assembly in charge, 24 

the new entity’s mission, structure, and activities will be the work of elected 25 
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representatives and their delegatees, not NextEra—who surely will insist on having a 1 

say over how its $100 million gets spent. 2 

(vi) create a Virginia supplier program under which the combined company 3 

expects to spend up to $1 billion annually over a minimum of five years with cost 4 

competitive contractors, suppliers, and service providers doing business in 5 

Virginia 6 

 7 

The supplier program, if part of a Commission order, would explicitly 8 

discriminate against non-Virginia suppliers. Such discrimination, practiced by a 9 

business, is lawful. But included by a state agency in an order, it is unconstitutional on 10 

its face. The Petitioners’ willingness to violate our nation’s most sacred text merely to 11 

buy favor with the public and with this Commission, or their joint ignorance about that 12 

text, means that we cannot trust them to prevent the combined company from impairing 13 

and jeopardizing adequate service at just and reasonable rates. 14 

(vii) expansion of the EnergyShare program 15 

 16 

As already explained, charitable contributions are for the company or its 17 

shareholders to make outside of a proceeding. The Commission has no authority to 18 

require any charitable contributions for any reason, including as a condition of an 19 

acquisition. 20 

* * * 21 

In sum: With these proposals, NextEra is not only asking the Commission to 22 

commit ultra vires acts; NextEra is seeking to lure the Commission into a set of political 23 

considerations remote from the Commission’s statute-defined jurisdiction. The 24 

Commission must reject this strategy, emphatically. 25 



228 

X. Conclusions 1 

Q. Do the Petitioners support their proposal with sufficient facts? 2 

A. No.  Since the mid-1980s, there have been nearly a hundred acquisitions or mergers 3 

involving electric utilities. These transactions provide a large data set from which the 4 

Petitioners could have drawn evidence to back up their many unsupported claims.  5 

Instead of data, logic, and conclusions—the foundations of serious policymaking—the 6 

Petitioners offer vagueness, self-praise, and the same adjectival formulas that appear in 7 

many acquisition proposals. 8 

Words cannot offset risks. Each of the violations discussed in Parts III through 9 

VII above involves a plausible possibility of impairment or jeopardy. How much is 10 

unknowable. One can try to quantify the costs of the risks we know about, by 11 

identifying cost-causing scenarios, then estimating the costs of each scenario and the 12 

probability of its occurrence.  NextEra has made no effort to do so; implicitly it treats 13 

the probability and level of impairment and jeopardy as “zero.”  But treating the 14 

impairment and jeopardy as “zero” does not make them “zero.” 15 

There is, therefore, an absence of proof for the very issue on which the statute 16 

requires proof. Even if NextEra had made the effort, and done so properly, that effort 17 

would have addressed only the harms and risks that are known. There still would be the 18 

unknown: all future acquisitions that NextEra will make—all without the Commission’s 19 

approval, all without geographic or type-of-business limit, all without any customer-20 

benefitting rationale. NextEra’s Petition, like its future, is too indefinite to deserve the 21 

Commission’s approval. 22 
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Q. You are recommending that the Commission reject this acquisition when the 1 

Commission has previously approved acquisitions. Are you “changing the rules 2 

midgame”? 3 

A. The quoted phrase misunderstands the concepts of “rules” and “game.” Approving in 4 

advance a utility plant investment as prudent, then later finding the investment 5 

imprudent, is changing the rules midgame because the “game” is building the plant, and 6 

the “rule” is “the plant is prudent.” Approving an acquisition as reasonable, and then 7 

later penalizing the company for doing the deal, is changing the rules midgame because 8 

the game is the acquisition and the rule is approval. 9 

That is not what is happening here. I am not recommending that the Commission 10 

change the treatment of a transaction that it has already approved. I am recommending 11 

that the Commission address this transaction by carrying out utility regulation’s central 12 

purpose: to produce industry performance in the utility monopoly setting that as closely 13 

as possible resembles the performance that customers enjoy in a competitive setting. In 14 

an effectively competitive market, mergers and acquisitions are the product of, naturally, 15 

effective competition: the striving by each competing company to display that mix of 16 

quality and cost-effectiveness that attracts and retains customers because the mix is 17 

superior to that provided by other companies available to those customers. In those 18 

transactions, the customers’ interests, the target company’s interest, and the acquirer’s 19 

interest are all aligned. 20 

It is likely true that Dominion and NextEra were expecting the Commission to 21 

treat this acquisition as it has treated prior acquisitions. With the Commission’s rejection 22 

of this transaction, Dominion’s shareholders will be disappointed. That disappointment 23 

falls outside this Commission’s jurisdictional concern, because no statute and no 24 

Commission order promised an approval; and Dominion made no capital expenditure 25 
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contingent on a Commission promise to approve this transaction. There is here no 1 

changing rules midgame, because the real game is the Commission always doing its best 2 

to align utility performance with the statutory requirements of adequate service at just-3 

and-reasonable rates. 4 

Q. Will there be any harm to VEPCO or its customers if the Commission rejects this 5 

transaction? 6 

A. None that I can think of. Based on the facts that I have seen, no one at VEPCO 7 

responsible for providing electric service ever said that they wanted or needed an 8 

acquisition to carry out their duties cost-effectively. And I am unaware of any negative 9 

effects in Hawai`i or Texas arising from those states’ commissions rejecting NextEra’s 10 

proposals. The harm was in the distraction and resources wasted to examine transactions 11 

that had no customer-service purpose. 12 

Q. Your testimony cites statutory language and case law.  Do those citations make 13 

your testimony inappropriate legal testimony? 14 

A. No. In regulatory adjudication, a witness must testify within the boundaries of 15 

applicable statutes, as the case law has interpreted those statutes. Witnesses addressing 16 

operational expenses routinely cite the statutory just-and-reasonable requirement, along 17 

with its case-law applications under the standards of prudence and used-and-usefulness. 18 

Cost-of-equity witnesses routinely cite the Supreme Court’s Hope and Bluefield 19 

decisions to show adherence to the Constitution’s requirement of just compensation.146 I 20 

have shown here the same respect for statutory and constitutional boundaries. 21 

 
146 FPC v. Hope Natural Gas Co., 320 U.S. 591 (1944); Bluefield Water Works 

& Improvement Co. v. Pub. Serv. Comm’n, 262 U.S. 679 (1923). 

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-3VC0-003B-71RV-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-3CG0-003B-H1DT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-3CG0-003B-H1DT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-3CG0-003B-H1DT-00000-00&context=1000516
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Every decision in utility regulation is a combination of law and policy. All 1 

regulatory policy derives from law. To discuss policy without discussing law is to 2 

substitute mere policy preference for what a witness should do: Recommend to the 3 

Commissioners what actions they should take—or in this situation have no choice but to 4 

take—under the legal authority that they have. 5 

I therefore have presented to the Commission recommendations for the policy 6 

considerations that it should have in mind when applying the statutory phrase “will not 7 

impair or jeopardize adequate service at just-and-reasonable rates.” That is what expert 8 

witnesses do—they describe policies that fit with the statute. Implicit in all prefiled 9 

testimony is the witness offering recommendations confined by and guided by the 10 

statutory language. What I have done is make the connections more explicit. 11 

To discard references to law, to separate legal expertise from other types of 12 

expertise, is to misunderstand the nature of regulation and regulatory decisionmaking, as 13 

well as the role of an expert witness. Regulatory decisionmaking is the result of 14 

combining all technical input: law, engineering, economics, finance, accounting, 15 

management, communications. It does not help the decisionmaking process to confine 16 

each expert to a single profession. Policymaking requires simultaneous attention to, and 17 

synthesis of, all forms of technical input.  18 

The solution, therefore, is not to exclude evidence but to assess its weight. If a 19 

financial witness, explaining her recommendation for a return on equity, refers to 20 

Bluefield’s mention of “financial integrity,” we don’t exclude her reference because she 21 

is not a lawyer. We ask her, from a financial perspective, what financial integrity is. But 22 

ultimately she is testifying about whether “compensation” is “just,” under the Fifth 23 
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Amendment. So she will opine on the term “just.” She is applying a constitutional term 1 

to the facts that she has, using professional judgment. The Commission will make the 2 

legal decision. But it will not exclude her judgment on what is “just” merely because 3 

that term appears in a legal document. The line between interpreting and applying is 4 

permeable; to make it impermeable is to exclude the very expertise that the Commission 5 

needs to make the best possible decision. 6 

Q. Provide your final comments. 7 

A. My testimony is complex because this transaction is complex.  The choice for the 8 

Commission is not complex. NextEra wants to control Dominion to gain a foothold and 9 

a platform; Dominion wants to sell control of VEPCO’s public franchise for private 10 

gain. Nothing about the two companies’ private purposes suggests that customers will 11 

be better off; much about this transaction would make them worse off. The Commission 12 

never asked for this transaction. There are no reasons to approve it; many reasons to 13 

reject it. 14 

Q. Does this conclude your Direct Testimony? 15 

A. Yes. 16 
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Scott Hempling has assisted clients throughout the electric industry: regulators, utilities, 
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Industry Concentration and Corporate Complication (Edward Elgar Publishing 2020) was 
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His book of essays, Preside or Lead? The Attributes and Actions of Effective Regulators, has 
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Latin America through the auspices of the Asociación Iberoamericana de Entidades Reguladoras 
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Regulation Quarterly, Public Utilities Fortnightly, ElectricityPolicy.com, publications of the 
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Executive Director of the National Regulatory Research Institute.  From 2021 to 2024, he was an 
Administrative Law Judge at the U.S. Federal Energy Regulatory Commission.  

 
Hempling is an adjunct professor at the Georgetown University Law Center, where he 

teaches a Fall course on public utility law and a Spring course on justice in the regulation of 
infrastructural industries.  At Georgetown Law he has also taught regulatory litigation.  He 
received a B.A. cum laude in (1) Economics and Political Science and (2) Music from Yale 
University, where he was awarded a Continental Grain Fellowship and a Patterson research 
grant.  He received a J.D. magna cum laude from Georgetown University Law Center, where he 
was the recipient of an American Jurisprudence award for Constitutional Law.  He is a member 
of the District of Columbia and Maryland Bars.  A cellist, Hempling performs at the Jewish High 
Holy Day services held at the Riderwood Retirement Community.  



 

 

Education 
 

B.A. cum laude, Yale University (1978).  Two majors: Economics and Political Science, 
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Minnesota Public Utilities Commission, Mississippi Public Service Commission, Mississippi 
Public Utilities Staff, Missouri Public Service Commission, Montana Public Service 
Commission, National Association of Regulatory Utility Commissioners, Nevada Consumer 
Advocate, Nevada Public Service Commission, New Hampshire Public Utilities Commission, 
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The Electricity Journal (Jan./Feb. 1990). 

 
“Opportunity Cost Pricing,” Wheeling and Transmission Monthly (Oct. 1989). 
 
“Corporate Restructuring and Consumer Risk: Is the SEC Enforcing the Public Utility 

Holding Company Act?” The Electricity Journal (July 1988). 
 

 “The Legal Standard of ‘Prudent Utility Practices’ in the Context of Joint Construction 
Projects,” NRECA/APPA Newsletter Legal Reporting Service (Dec. 1984/Jan. 1985) (co-author).  
 
Selected FERC Administrative Law Judge Issuances 
 
 Basin Electric Power Cooperative, Initial Decision, 187 FERC ¶ 63,021 (2024). 
 
 Basin Electric Power Cooperative, “Order Denying Motion and Amending Procedural 
Schedule,” 180 FERC ¶ 63,035 (2022). 
 
 Fern Solar LLC, Initial Decision, 183 FERC ¶ 63,004 (2023). 
 
 Fern Solar LLC, “Order Denying Motion for Partial Summary Disposition and Motion to 
Strike,” 180 FERC ¶ 63,024 (2022). 
 
 Tri-State Generation and Transmission Association, Inc., Initial Decision, 179 FERC ¶ 
63,019 (2022). 
 
 

Speaker and Lecturer 
 

United States: American Antitrust Institute; American Association of Retired Persons; 
American Bar Association; American Power Conference; American Public Power Association; 
American Wind Energy Association; Chicago Bar Association (Energy Section); Columbia 
University Institute for Tele-Information; Electric Cooperatives of South Carolina; Electric 
Power Research Institute; Electric Utility Week; Electricity Consumers Resource Council; 
Energy Bureau; Energy Daily; Executive Enterprises; Federal Energy Bar Association; Harvard 
Electricity Policy Group; Indiana State Bar Association; Infocast; King Abdullah Petroleum 
Studies and Research Center; Louisiana Energy Bar; Management Exchange; Maryland 
Resiliency Through Microgrids Task Force; MIT Energy Initiative; Michigan State University 
Public Utilities Institute; Mid-America Association of Regulatory Commissioners; MidAtlantic 
Demand Resources Initiative; Mid-Atlantic Conference of Regulatory Utility Commissioners; 
National Association of Regulatory Utility Commissioners; National Association of State Utility 
Consumer Advocates; National Conference of Regulatory Attorneys; National Governors 
Association; National Independent Energy Producers; New England Conference of Public Utility 
Commissioners; New England Public Power Association; New Mexico State University 
Regulatory Studies Program; New York Bar Association (Energy Section); North Carolina 
Electric Membership Corporation; Pennsylvania Bar Institute; Puerto Rico Energy Center; 



 

 

Puerto Rico Institute of Public Policy; Regulatory Studies programs at Michigan State 
University, New Mexico State University and University of Idaho; Society of American Military 
Engineers; Society of Utility and Regulatory Financial Analysts; Southeastern Association of 
Regulatory Utility Commissioners; Universidad del Turabo (Puerto Rico); United Nations 
Association at Georgetown Law; U.S. Department of Energy Forum on Electricity Issues; U.S. 
Department of Energy Solar Energy Technologies Office; U.S. Environmental Protection 
Agency; Western Interstate Energy Board; Wisconsin Public Utilities Institute; Wisconsin Bar—
Public Utilities Section; Yale Alumni in Energy; Yale School of Forestry and Environmental 
Studies. 

 
International: Australian Competition and Consumer Commission; Australian Energy 

Regulator; Bergen Center for Competition Law & Economics, University of Bergen (Norway); 
British Columbia Utilities Commission; Canadian Association of Members of Utility Tribunals; 
Canadian Energy Law Forum; Central Electric Regulatory Commission (India); Comisión 
Reguladora de Energía (Mexico); The Energy and Resources Institute (India); Government & 
Policy Think Tank, Sharif University of Technology (Iran); Independent Power Producers 
Association of India; Indian Institute of Technology at Kanpur; Ludwig-Maximilians-Universität 
(Munich, Germany); Management Development Institute (Gurgaon, India); National Association 
of Water Utility Regulators (Rome, Italy); New Zealand Electricity Authority; New Zealand 
Commerce Commission; Nigerian Electricity Regulatory Commission; Office of Utility 
Regulation of Jamaica; OSIPTEL (the Peruvian Telecom Regulator) Training Program on 
Regulation for University Students; Petroleum and Natural Gas Regulatory Board (India); 
Regulatel (an international forum of telecommunications regulators); Regulatory Policy Institute 
(Cambridge, England); Utilities Regulatory Authority of Vanuatu; World Regulatory Forum. 

 
 

Community Activities 
 

 Member, PEPCO Work Group, appointed by County Executive of Montgomery County, 
Maryland (2010–2011). 
 
 Sunday School teacher, Temple Emanuel, Kensington, Maryland (2002–2006, 2008). 
 
 Board of Trustees, Temple Emanuel (2005–2006). 
 
 Musical performer (cello): Riderwood Village Retirement Community (2003-present); St. 
Paul Episcopal Church (Centreville, MD). 
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Cautionary Information

This communication includes “forward-looking 

statements” within the meaning of the safe harbor 

provisions of the Private Securities Litigation Reform Act 

of 1995. All statements other than statements of historical 

fact included or incorporated by reference in this 

communication, including, among other things, 

statements regarding the proposed business combination 

transaction between NextEra Energy, Inc., a Florida 

Corporation (“NextEra Energy”), and Dominion Energy, 

Inc., a Virginia Corporation (“Dominion Energy”), and 

future events, plans and anticipated results of operations, 

business strategies, the anticipated benefits of the 

proposed transactions, the anticipated impact of the 

proposed transactions on the combined company’s 

business and future financial and operating results, the 

anticipated closing date for the proposed transactions 

and other aspects of NextEra Energy’s or Dominion 

Energy’s operations or operating results are forward-

looking statements. Words and phrases such as 

“ambition,” “anticipate,” “estimate,” “believe,” “budget,” 

“continue,” “could,” “intend,” “may,” “plan,” “potential,” 

“predict,” “seek,” “should,” “will,” “would,” “expect,” 

“objective,” “projection,” “forecast,” “goal,” “guidance,” 

“outlook,” “effort,” “target,” the negative of such terms or 

other variations thereof and words and terms of similar 

substance used in connection with any discussion of 

future plans, actions or events can be used to identify 

forward-looking statements. Where, in any forward-

looking statement, NextEra Energy or Dominion Energy 

expresses an expectation or belief as to future results, 

such expectation or belief is expressed in good faith and 

believed to be reasonable at the time such forward-

looking statement is made. Any forward-looking statement 

is not a guarantee of future performance, outcomes or 

results and is subject to numerous risks, uncertainties and 

other factors, many of which are beyond NextEra 

Energy’s or Dominion Energy’s control, that could cause 

actual performance, outcomes or results to differ 

materially from what is expressed or implied in the 

forward-looking statement.

These factors include a failure by NextEra Energy to 

successfully integrate Dominion Energy’s businesses and 

technologies, which may result in the combined company 

not operating as effectively and efficiently as expected; 

the risk that the expected benefits of the proposed 

transactions may not be fully realized or may take longer 

to realize than expected; each party’s ability to obtain the 

approval of its shareholders required to consummate the 

proposed transactions and the timing of the closing of the 

proposed transactions, including the risk that the 

conditions to closing are not satisfied on a timely basis or 

at all or the failure of the transactions to close for any 

other reason or to close on the anticipated terms, 

including with the anticipated tax treatment; the risk that 

any governmental or regulatory approval, consent or 

authorization that may be required for the proposed 

transactions is not obtained, is delayed or is obtained 

subject to conditions that are not anticipated or that 

cause the termination of the merger agreement and 

abandonment of the transactions; the occurrence of any 

event, change or other circumstance that could give rise 

to the termination of the merger agreement by either 

party; the risk that certain provisions in the merger 

agreement or the pendency of the transactions may 

impact either party’s ability to pursue certain business 

opportunities or strategic transactions; unanticipated 

difficulties, liabilities or expenditures relating to the 

transactions, including the impact of potential litigation 

relating to the transactions; the effect of the 

announcement, pendency or completion of the proposed 

transactions on the parties’ business relationships and 

business operations generally, including the parties’ 

relationship with regulators, suppliers, vendors and 

customers; the effect of the announcement or pendency 

of the proposed transactions on the parties’ common 

stock prices and uncertainty as to the long-term value of 

either party’s common stock; risks that the proposed 

transactions disrupt either party’s current plans and 

operations, including due to the diversion of the attention 

of management from ordinary course business 

operations, and potential difficulties in hiring or retaining 

employees as a result of the proposed transactions; any 

rating agency actions; and the impact of the 

announcement or pendency of the proposed transactions 

on either party’s ability to access capital, including the 

short- and long-term debt markets, on a timely and 

affordable basis; general worldwide economic conditions 

and related uncertainties; the effect and timing of 

changes in laws or in governmental regulations (including 

environmental); fluctuations in trading prices of securities 

of NextEra Energy and in the financial results of NextEra 

Energy or Dominion Energy; and the timing and extent of 

changes in interest rates, commodity prices and demand 

and market prices for electricity or gas. The registration 

statement on Form S-4 and joint proxy 

statement/prospectus that will be filed with the Securities 

and Exchange Commission (“SEC”) will describe 

additional risks in connection with the proposed 

transactions. While the list of factors presented here is, 

and the list of factors to be presented in the registration 

statement on Form S-4 and joint proxy 

statement/prospectus are considered representative, no 

such list should be considered to be a complete 

statement of all potential risks and uncertainties. For 

additional information about other factors that could 

cause actual results to differ materially from those 

described in the forward-looking statements, please refer 

to NextEra Energy’s and Dominion Energy’s respective 

periodic reports and other filings with the SEC, including 

the risk factors contained in NextEra Energy’s and 

Dominion Energy’s most recently filed Annual Reports on 

Form 10-K and subsequently filed Quarterly Reports on 

Form 10-Q. 

Any forward-looking statements included in this 

communication represent current expectations and are 

inherently uncertain and are made only as of the date 

hereof (or, if applicable, the dates indicated in such 

statement). Except as required by law, neither NextEra 

Energy nor Dominion Energy undertakes or assumes any 

obligation to update any forward-looking statements, 

whether as a result of new information or to reflect 

subsequent events or circumstances or otherwise.

This is not an offer or solicitation. For additional 

information, please reference slides 51-52

2NextEra Energy + Dominion Energy
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Today’s Participants

NextEra Energy + Dominion Energy

John Ketchum
Chairman, President 

and CEO

NextEra Energy

Robert Blue
Chair, President 

and CEO

Dominion Energy

Mike Dunne
Chief Financial Officer

NextEra Energy

Steven Ridge
Chief Financial Officer

Dominion Energy
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Power demand is expected to grow six times 

faster over the next 20 years

NextEra Energy + Dominion Energy

U.S. Electricity Demand1,2,3

Thousand TWh

3.9 4.0 4.0 3.9 4.3

5.1
5.8

6.4
6.9

2005A 2010A 2015A 2020A 2025E 2030E 2035E 2040E 2045E

Historical electricity demand Incremental demand to 2025

+60% 

~6x increase in 

growth rate

+10% 

1. Source: ISO/RTO Forecasts, NERC ES&D, Utility IRPs, ICF

2. Historical demand represents data from NERC ES&D from 2000 to 2023, 2024 represents forecast from NERC ES&D

3. Q1 2025 represents ICF’s demand for 2025; Q4 2025 represents ICF’s demand projects from 2030–2045

Build More Efficiently

Finance More Efficiently

Operate More Efficiently

Buy More Efficiently

To serve customers 

affordably and reliably, a 

company must be able to:
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Combining NextEra Energy and Dominion Energy would create America’s 

leading utility business and energy infrastructure company

1. Represents the new combined company which would operate under the NextEra Energy name and trade under the ticker symbol NEE

2. Combined NextEra Energy and Dominion Energy metrics are as of May 15, 2026

3. Florida Power & Light, NextEra Energy Resources and Dominion Energy portfolio as of December 31, 2025; includes NextEra Energy and Dominion’s ownership share of partially owned assets

4. Pro forma NextEra Energy expected to have 80% regulated and ~90–95% regulated and long-term contracted business mix under credit rating agency methodology

5. Pro forma NextEra Energy expected to maintain its current credit rating

6. As of December 31, 2025; includes regulated and invested capital at NextEra Energy and Dominion Energy, including electric and gas transmission

7. As of December 31, 2025 

8. Includes Customer Supply at NextEra Energy Resources and Dominion Energy’s Contracted Energy assets including Millstone

~$249 B market cap2

~$420 B enterprise value2

Regulated

VirginiaFlorida Power & 

Light Company

Electric Transmission North Carolina

South Carolina

Long-term contracted generation and storage8

NextEra Energy 

Resources

Contracted 

Energy

Gas Transmission

~10 MM utility customers

49 states

~110 GW in operations3

~90–95% regulated and 

long-term contracted4

A-/Baa1/A- rated5

~$138 B regulated rate base6

To reliably and affordably meet 

America’s historic power demand

1

~32.6 K employees7
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The combination would create 

the number one utility company 

in nearly every category

Cayce, South Carolina
Operational Headquarters

Richmond, Virginia

Dual Headquarters

Juno Beach, Florida

Dual Headquarters

Regulated utilities in four high growth states

No. 1Generation built

Total generation

Renewables generation

Gas generation

Nuclear generation

Battery storage

Annual CapEx

Rate base

Market capitalization2

No. 1

No. 1

No. 1

No. 2

No. 1

No. 1

No. 1

No. 1

A leader in nearly every category

+

The combined company expects 

~11% regulatory capital employed growth1

1. From 2025–2032; includes Dominion Energy, Florida Power & Light and NextEra Energy electric and gas transmission regulatory capital employed and invested capital

2. Source: FactSet, data as of May 15, 2026, compared vs S&P500 utilities index
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Combined company would maintain continuity in leadership, board 

representation and headquarters

9

• Tax free, all-stock merger

• Dominion Energy shareholders to receive 0.8138 shares of NextEra Energy for each outstanding share of 

Dominion Energy

• NextEra Energy shareholders: 74.5%

• Dominion Energy shareholders: 25.5%

• John Ketchum, CEO of combined company

• Robert Blue, President and CEO, NextEra Energy Regulated Utilities

• Edward Baine, President and CEO of Dominion Energy VA/NC

• Keller Kissam, President and CEO of Dominion Energy SC 

• Scott Bores, President and CEO of Florida Power & Light

• 14-member Board of Directors

• 10 NextEra Energy; 4 Dominion Energy

• John Ketchum (Chairman of NextEra Energy) to be Chairman of the Board of the combined company

• Robert Blue (Chair of Dominion Energy) to serve on the Board of the combined company

• Dual headquarters in Juno Beach, FL and Richmond, VA with continued operational headquarters in Cayce, SC

• Dominion Energy VA/NC and Dominion Energy SC retain names

• NextEra Energy, Inc. remains holding company name

Leadership

Board composition

Headquarters and Name

NextEra Energy + Dominion Energy

Transaction Structure

Pro Forma Ownership
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The combined company would be committed to its customers, employees and 

communities

1. Subject to customary closing conditions, approval from shareholders of NextEra Energy and Dominion Energy, federal and state regulatory approvals; see timeline to close section for additional 

details on regulatory approvals
10

The transaction is expected to close in 12-18 months1

• ~$2.25 B total proposed bill credits allocated over first two years post-close

• 79% Virginia

• 17% South Carolina

• 3% North Carolina

• Upgraded credit profile and increased financial resiliency benefit customers

• Top tier customer service scores 

• Leadership continuity

• 18 months job protection post-close for Dominion Energy employees

• 24 months compensation and benefits protection post-close for Dominion Energy employees

• Enhanced career opportunities as part of the largest utility and third largest energy infrastructure company in 

the country

• Strong union relationships

• Increased charitable giving by $10 MM/year for 5 years shared among Virginia, South Carolina and North 

Carolina

• Complementary focus on volunteerism and community service

Customers

Employees

Communities

NextEra Energy + Dominion Energy
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The combined company would have one of the highest Adjusted EPS growth 

rate expectations and one of the strongest balance sheets in the industry

1. 2025 adjusted EPS of $3.71

2. Through 2032, off a 2025 pro forma base of $17.9 B

3. 6% per year growth from NextEra Energy standalone year-end 2026 expectations through 2028; dividend declarations are subject to the discretion of the board of directors of NextEra Energy

4. Dividend declarations are subject to discretion of board of directors of Dominion Energy

5. Based on business mix methodology used by the credit rating agencies

6. Downgrade thresholds noted are based on the S&P, Moody’s, and Fitch metrics for Funds From Operations/Debt, Cash Flow from Operations before Working Capital/Debt, and Debt/(Funds From Operations + Interest), respectively

7. At closing, Dominion Energy VA/NC is expected to receive a one-notch rating upgrade at S&P

8. As a beneficiary of a full and unconditional NextEra Energy parent guarantee of its debt, Dominion Energy is expected to be upgraded to NextEra Energy’s issuer credit ratings 11

The transaction is expected to be immediately accretive to NextEra Energy’s adjusted EPS at closing

• Expect 9%+ CAGR through 2032 off 2025 adjusted EPS1

• Targeting 9%+ CAGR through 2035 off 2025 adjusted EPS1

• Operating Cash Flow growth expected to be at or above adjusted EPS growth rate range2

• Maintain NextEra Energy’s existing dividend policy post closing3

• Dominion Energy shareholders to receive a one time $360 MM cash payment (which is taxable and is distributed 

equally across all outstanding Dominion Energy shares) at closing

• Dominion Energy will maintain current dividend policy/guidance prior to closing4

• Increased regulated business mix from 70% to 80%5

• Increased regulated and long-term contracted business mix from 90% to 90–95%5

• Improved downgrade thresholds expected from each of the agencies for NextEra Energy with S&P at 17% from 

18%, Moody’s at 16% from 17%, and Fitch at 4.5x from 4.3x6

• Upgraded credit ratings expected for Dominion Energy VA/NC7 and Dominion Energy8

• Reaffirmed ratings and stable outlook expected for NextEra Energy, NextEra Energy Capital Holdings and FPL

Adjusted EPS and cash 

flow growth rate

Dividend policy

Credit

6 MM customers

NextEra Energy + Dominion Energy
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The combined company would have unmatched scale, capabilities and 

opportunities

12

Scale

Diversification

Power demand 

growth

Innovation

Total shareholder 

return

NextEra Energy + Dominion Energy

1. Market data as of May 15, 2026

2. Based on business mix methodology used by the credit rating agencies

• Largest utility and third largest energy infrastructure company in the country

• Represents ~18% of the holdings of the S&P Utilities Index1

• Four constructive rate-regulated jurisdictions

• ~80% regulated / 90–95% regulated and long-term contracted2 

• 15+ ways to grow

• Combined large-load customer pipeline of 130+ GW

• Robust residential/retail customer protections

• Service territories experiencing population and economic growth

• Rapidly deploying AI to drive efficiency

• Unparalleled data and data analytics capabilities

• Accelerating real-time technology deployment across operations

• Best-in-class shareholder value proposition

• One of the highest target total shareholder returns in the industry
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The combined company would be the largest power company and third largest 

company in the energy sector in the United States

1. Source: FactSet, data as of May 15, 2026
13NextEra Energy + Dominion Energy

S&P 500 Energy and Utilities Sector Enterprise Value1

$ B 

709

425 420

309 297

188 183 167
127 123 117 114 111

XOM CVX Pro Forma NEE SHEL DUK SO COP WMB AEP CEG MPC D

The combined company would provide unmatched scale and experience to support America’s power needs
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The combined company would serve four of America’s fastest growing states 

with total annual GDP of ~$4.0 T1

1. Source: Bureau of Economic Analysis

2. EIA 2021–2024

3. Cushman and Wakefield Americas Data Center Update H2 2025

4. CNBC’s “Top States for Business” 2021–2025

5. S&P Global as of April 15, 2026

6. Florida Chamber of Commerce
14NextEra Energy + Dominion Energy

The combined company’s scale and expertise in providing reliable and affordable power would support 

economic development in each of the four states

Virginia North Carolina Florida

$1.8 T GDP4 - 15th largest 

economy in the world

#1 income migration6

Top 3 states for business4

2x growth in electricity 

sales vs. nat’l avg.2

#1 global market for data 

center capacity3

Top 5 states for business4

2x population growth vs. 

nat’l avg. last three years5

3x population growth vs. 

nat’l avg. next three years5

20% higher GDP growth vs. 

nat’l avg. last three years

South Carolina

2x population growth vs. 

nat’l avg. last three years5

4x population growth vs. 

nat’l avg. next three years5

40% higher GDP growth vs. 

nat’l avg. last three years
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Good for Our Customers

NextEra Energy + Dominion Energy
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NextEra Energy and Dominion Energy put 

customers first

Low rates

Outstanding 

customer service
Large load pays 

their fair share

High reliability

16

+

$2.25 billion
total bill credits 

proposed for Dominion 

Energy customers1 

NextEra Energy + Dominion Energy1. Paid over 24 months post close

All forms of 

energy solutions

Committed to the 

communities we serve

~79%  Virginia

~17%  South Carolina

~3%    North Carolina
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Remote

Operations

Operating

Scale

The combined company’s shared common platform would benefit customers

17

Supply 

Chain

Engineering &

Construction

Technology Customer 

Relationships

Artificial 

Intelligence

Talent, Culture 

& Experience

NextEra Energy + Dominion Energy

Land 

Position

Development 

Expertise

Transmission Market 

Knowledge

Data, Analytics 

& Innovation

Balance Sheet 

Strength
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63%

15%

22%

U.S. power demand is coming from every sector, driving the need for more 

generation

18

53%

19%

28%

Power Demand Growth By Sector
2026E–2032E

Combination would result in balanced 

growth across the four states

U.S.1 Florida, Virginia, North Carolina, South Carolina1 

Large load2

Transportation

Residential, Commercial, Industrial, Heating & Other

1. Source: IHS – Long-term North American Electricity Forecast (May 2025); GWh

2. Reflects total data center demand, as well as demand associated with efforts to reshore manufacturing facilities, electrification of oil and gas and LNG operations

3. FPL: Internal forecast, includes 8 GW of large load at FPL through 2032; Dominion Energy VA/NC: PJM Load forecast DOM zone summer peak; Dominion Energy SC: 2026 IRP Dominion Energy 

South Carolina winter peak NextEra Energy + Dominion Energy

59

81

2026E 2032E

Peak load increase, GW 
Florida Power & Light Company3

Dominion Energy Virginia and North Carolina3

Dominion Energy South Carolina3

Large load

Electrification

Industrial

Residential

Commercial
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Projects needed to serve new load demands are 

growing significantly in size and complexity

~$0.5 

~$15

Last 10 Years Today's Data Center Hubs

Project Size
MW, Illustrative

Project CapEx
$ B, Illustrative

200

5,000

Last 10 Years Today's Data Center Hubs

25x

30x

1. Assumes 200 MW renewable project at ~$1,500/KW

2. Assumes 5,000 MW project, with 75% gas generation at $3,000/KW and 25% renewable generation at $1,500/KW 

Scale and a strong 

balance sheet matter 

more than ever, driving 

operating and capital 

efficiency to drive 

affordability while meeting 

increased power demand

Larger projects More CapEx

Renewables/Storage All Forms of Energy Renewables/Storage1 All Forms of Energy2
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The combined company’s scale would enable 

significant buying power

NextEra Energy + Dominion Energy

Buy More Efficiently

Finance More Efficiently

Build More Efficiently

Operate More Efficiently

Purchasing3

2021–2025
Annual CapEx Forecast1

$ B

~43 MM

~11 MM

~9 MM

~8 K

~2,500

Solar panels

Fossil fleet parts

Nuclear fleet parts

Battery containers

Main power transformers

1. Companies with highest annual forecasted CapEx among the top 10 utilities by market cap as of April 30, 2026

2. Pro Forma average annual CapEx 2027E–2032E

3. Combined NextEra Energy and Dominion Energy figures

$59

$21 

$16 
$14 $14 $13 

Combined

NEE + D
2 Utility A Utility B Utility C Utility D Utility E
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Since 2021, NextEra Energy and Dominion Energy 

have built more generation than the next 25 largest 

utilities combined

1. Includes utility-scale solar, gas, wind, storage, nuclear; public investor-owned utilities only

2. Source: WoodMac; the last bar represents the combined total of the remaining 15 of the next 25 largest utilities NextEra Energy + Dominion Energy

The combined company would have the scale, experience and buying 

power to build more efficiently

38

2021–2025 Power Generation Build1

GW

NEE + D

Next 25 largest utilities2

Buy More Efficiently

Finance More Efficiently

Build More Efficiently

Operate More Efficiently
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The combined company’s strong balance sheet 

would benefit customers

NextEra Energy + Dominion Energy

Credit Benefits from the Merger

Upgrade of Dominion Energy 

Virginia credit ratings1

Upgrade of Dominion Energy 

HoldCo credit ratings2

Improvements in proforma 

downgrade thresholds3

Before
S&P/Moody’s/Fitch

After
S&P/Moody’s/Fitch

18% /          / 4.3x 17% /          / 4.5x

BBB+/Baa2/BBB+ A-/Baa1/A-

BBB+/A3/A- A-/A3/A-

1. Dominion Energy Virginia expected to receive a one-notch upgrade at S&P upon closing 

2. As a beneficiary of a full and unconditional NextEra Energy parent guarantee of its debt, Dominion Energy HoldCo is expected to be upgraded to NextEra Energy’s 

issuer credit ratings

3. Downgrade thresholds noted are based on the S&P, Moody’s, and Fitch metrics for Funds From Operations/Debt, Cash Flow from Operations before Working 

Capital/Debt, and Debt/(Funds From Operations + Interest), respectively

4. Moody’s dual metric threshold on a consolidated and off-credit treatment of renewables non-recourse debt basis, respectively

5. Based on business mix methodology used by the credit rating agencies

Increase in NextEra Energy’s 

regulated business mix5 >70% >80%

14%

 17%4

14%

 16%4

Buy More Efficiently

Finance More Efficiently

Build More Efficiently

Operate More Efficiently
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The combined company would strive to be best in 

class in operating costs

1. FERC Form 1 non-fuel O&M; Industry 2024; excludes injuries and damages, pensions and benefits and other power supply expenses; FPL excludes one-time storm 

impacts; includes holding companies with >100k customers and utility-owned generation NextEra Energy + Dominion Energy

Finance More Efficiently

Build More Efficiently

Operate More EfficientlyNational Average Combined

GOOD

NextEra Energy and Dominion Energy have a proven track record of 

operational performance that benefits customers

To meet the growing power 

demand, the combined 

company expects ~11% 

regulatory capital employed 

growth

Buy More Efficiently

Cost Effectiveness
Non-Fuel O&M, $/MWh1

The combined company would 

be better equipped than ever to 

reduce operating costs as it 

efficiently invests smart capital, 

helping drive affordability

~54% Lower
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Our combined ability to buy, build, finance and 

operate more efficiently is expected to drive 

customer benefits

1. NextEra Energy Resources development expectations

2. FPL 2026 TYSP through 2032

3. Dominion SC IRP of 0.2 GW, Dominion Energy VA/NC IRP of 4.8 GW + 5.8 GW of under construction/development; subject to regulatory approval

4. VA storage mandate of 4 GW by 2030 less 0.4 GW in plan/IRP; subject to regulatory approval

5. Includes 8 GW at FPL less 1.9 GW from TYSP through 2032; Dominion Energy ESA of 10.4 GW as of March 31, 2026, less ~6 GW coincident demand in forecast 

through 2032; “+” represents additional data center opportunities materializing from the 130+ GW data center opportunity 24NextEra Energy + Dominion Energy

World leader in storage

World leader in renewables

U.S. leader in gas-fired 

generation

2nd largest nuclear fleet in 

U.S.

Together, we expect to lead across 

all forms of energy

Combined, we see the need and opportunity to develop 

115+ GW of new generation over the next decade

77–108
16 

11 4 
10 + ~115–150+ 

NextEra Energy 

Resources

2026–2032

FPL

2026–2032

Dominion Energy 

VA/NC & SC IRPs 

2026–2032

VA Storage

Mandate

through 2030

Incremental Data

Center

Opportunity

Total Potential

Build

New Generation and Storage
GW

1

2

3 4 5
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3

Good for Our Team and the Communities We Serve

NextEra Energy + Dominion Energy
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The combined company would be committed to its 

customers, communities and employees

26

Providing exceptional service to our customers

• Continued commitment to safe, reliable and affordable service

• Our combined scale and platform is expected to benefit customers

• Top-tier customer service scores

NextEra Energy + Dominion Energy

Fostering growth in our communities

• Increased charitable giving by ~$10 MM/year for 5 years shared among Virginia, 

South Carolina and North Carolina

• Complementary focus on volunteerism and community service

• Continue helping low-income customers and families in hardship keep the lights on

• Affordable, reliable power drives economic development in our communities 

Committed to our most valuable resource – our employees

• Combining two world-class teams with 200+ years of service

• Continuity of leadership along with cross enterprise opportunities at a growing company

• Maintaining strong local presences across all our communities

• Dual headquarters in Juno Beach, FL and Richmond, VA, and operating headquarters in 

Cayce, SC 

• 18 months job protection post-close for Dominion Energy employees

• Strong union relationships

• Enhanced career opportunities

+
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NextEra Energy and Dominion Energy share a 

culture focused on delivering exceptional 

customer value

Culture and Core Values

Do the Right Thing

Committed to Excellence

Safety First

Culture and Core Values

Ethics

Excellence

Safety

Embrace Change

One Dominion Energy

NextEra Energy + Dominion Energy

12

19

26

33

Peer

average

Dominion

Energy SC

Dominion

Energy

VA/NC

FPL

Net Promoter Scores1

~55–175% Better

1. Source: Bain NPS Prism US Utilities (Q4 2025 rolling 12); FPL and 

Dominion Energy companies removed from peer average

Continuous Improvement

Treat People with Respect

+ = Industry’s 

Leading Team
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The combined company would have dual headquarters, maintain strong 

local leadership and provide enhanced career opportunities

Juno Beach, Florida

Dual Headquarters

28

Cross-enterprise 

opportunities

NextEra Energy + Dominion Energy

Growing company

Dual Headquarters Career Opportunities Award-Winning Teams

18 times in the 

last 20 years

Fortune World’s Most 

Admired Companies

Cayce, South Carolina
Operational Headquarters

Richmond, Virginia

Dual Headquarters
Dominion VA/NC and 

Dominion SC maintain 

strong local 

leadership

Time Magazine’s Most 

Influential Companies

Titans Category
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4

Good for Shareholders

NextEra Energy + Dominion Energy
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We expect the combined company will deliver a 

compelling long-term shareholder value proposition

NextEra Energy + Dominion Energy

NextEra Energy

NextEra Energy + Dominion

9%+

Long-Term Adj. EPS CAGR Target1

11%

Rate Base Growth2

>80%

Estimated Regulated Business Mix3

9%+

Operating Cash Flow Growth Target5

4

Utility States

8%+

Long-Term Adj. EPS CAGR Target1

10%

Rate Base Growth2

>70%

Estimated Regulated Business Mix3

8%+

Operating Cash Flow Growth Target4 

1

Utility State

Largest regulated capital 

investment opportunity in the 

industry by wide margin

Unmatched large load 

opportunity

Expect to double U.S.’s largest 

generation fleet by 2032

One of the highest target 

adjusted EPS growth rates

Best-in-class shareholder value 

proposition

We expect the merger to be immediately accretive to NextEra Energy 

adjusted EPS at closing

Diverse regulated footprint; 

90%–95% regulated and long-

term contracted business mix3

One of the industry’s strongest 

balance sheets

15+ ways to grow

1. 2025–2032E; Off a base of 2025 adjusted EPS of $3.71

2. 2025–2032E

3. Based on business mix methodology used by the credit rating agencies

4. 2025–2032E; off a NextEra Energy base of 2025 of $12.5 B

5. 2025–2032E; off a 2025 pro forma base of $17.9 B
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The combined company is expected to be a leader across key industry metrics 

and well positioned for attractive growth

31

$138 B

2025A Rate Base2

110 GW

Generation Capacity

~$249 B
Market 

Capitalization1

$59 B

Avg. Annual CapEx4 Large Load Pipeline6

130+ GW

Target TSR3

11.6+%

NextEra Energy + Dominion Energy

9%+
Adj. EPS Target 

Growth Rate

Regulatory capital 

employed growth5

11%

1. Market data as of May 15, 2026

2. As of December 31, 2025; includes regulated and invested capital at NextEra Energy and Dominion Energy, including electric and gas transmission

3. Pro forma long-term adjusted EPS growth target plus NextEra Energy current dividend yield

4. Pro forma average annual CapEx 2027E–2032E

5. From 2025–2032E; includes Dominion Energy, Florida Power & Light and NextEra Energy electric and gas transmission regulatory capital employed and invested capital

6. Represents contracted load progressing through formal interconnection and service authorization milestones at Dominion Energy; hub pipeline at NextEra Energy Resources and customer interest from large 

load customers at Florida Power & Light 
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The combined company would be positioned for strong growth, with more than 

15 ways to grow balanced across regulated & long-term contracted businesses

Key Growth Drivers 2025 2030 2035+

Florida Power & Light

FPL Large Load

Electric Transmission

Gas Transmission

Renewables

Storage

Gas Generation

Nuclear

Recontracting PPAs

Customer Supply

Artificial Intelligence

Dominion Energy VA & NC

Dominion Energy Large Load

NextEra Energy Resources Large Load

Dominion Energy SC

Investing

Investing

2029+

2029+

Now and long-term

Now and long-term

2029+Investing

2030+

Now and long-term

Now and long-term

R
e
g
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d
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Illustrative timeline of when we expect investments to drive earnings growth

Now and long-term

Now and long-term

Investing 2029+

32

Now and long-term

2029+Investing

2028+Investing

NextEra Energy + Dominion Energy

Now and long-term
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Combined company expects one of the industry’s highest regulatory capital 

employed growth rates by making smart investments that benefit customers

331. Includes NextEra Energy electric and gas transmission regulatory capital employed and invested capital

$90–$100 B

$160–$175 B

$270–$295 B

NextEra Energy 2027E Combined 2027E Combined 2032E

Regulated Capital Growth1

$ B

NextEra Energy Dominion Energy

~80%
Increase in Regulatory 

Capital Employed

~11%
Regulatory Capital 

Employed Growth Rate

NextEra Energy + Dominion Energy
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Combined, NextEra Energy and Dominion Energy have unmatched large load 

opportunities across the United States

1. Dominion VA includes 10.4 GW under Electric Service Agreements, 11.1 GW under Construction Letter of Authorization and 29.5 GW under Substation Engineering Letter of Authorization; 

includes total customer interest among all large load customers at FPL 34

Both companies are committed to protecting 

customer affordability and ensuring large load customers pay their fair share

Combining the coast-to-coast presence of NextEra Energy…

…with leading large load markets

Largest, most experienced developer 

of all-forms-of-energy in the country

NextEra Energy + Dominion Energy

60 GW

51 GW

21 GW

132 GW

NextEra Energy Resources Dominion VA FPL

Large Load Pipeline1

GW
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The combined company has an opportunity to more than double the U.S.’s 

largest generation fleet

Source: Company filings, FactSet 

1. Reflects 2025 net owned regulated and non-regulated generation capacity unless otherwise noted

2. Pro forma to include peer’s acquisition of a 5.5 GW generation portfolio 35

Top 10 Electric Generation Owners in the U.S.1 
GW

225–260+

110

80

56 55
49 45

37 32 30 25 25

Pro Forma

 2032

Pro Forma NEE D

NextEra Energy + Dominion Energy

>2x 

Potential Increase by 2032

2
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Business mix of the combined company is 

expected to be 90–95% regulated and long-term 

contracted

NextEra Energy + Dominion Energy

Combined Business Mix1

10–15%

5–10%

Composition of Pro forma 

Regulated Business Mix1

50–55% FPL

35–40% Dominion VA/NC

5–8% Dominion SC

2–5%
NextEra Energy 

Transmission

1. 2029E; based on business mix methodology used by the credit rating agencies

NextEra Energy + Dominion EnergyNextEra Energy

70%+

20%

10%

Regulated

Long-term contracted

Other

90–95% 

Regulated and Long- 

Term Contracted

>80% 

Regulated

FPLDominion VA/NCDominion SCNEET
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0%

10%

20%

30%

40%

50%

60%

A or higher A- BBB+ BBB BBB- Non-IG

The combined company’s balance sheet is expected 

to be one of the strongest in the industry

37NextEra Energy + Dominion Energy

YE 2001

19%
A- or better 

42%
A- or better 

YE 2025

On average, utility peers 

have lower credit ratings 

today than in 20012

1. Ratings based upon S&P’s scale and sourced from EEI’s Q4 2025 ‘Utility Credit Ratings Distribution’

2. Includes U.S. electric IOUs; rating applies to utility holding company entity

3. At closing, Dominion Energy VA/NC is expected to receive a one-notch rating upgrade at S&P; as a beneficiary of a full and unconditional NextEra Energy parent 

guarantee of its debt, Dominion Energy HoldCo is expected to be upgraded to NextEra Energy’s issuer credit ratings

4. Downgrade thresholds noted (S&P 18% to 17%; Moody’s 17% to 16%; Fitch 4.3x to 4.5x) are based on the S&P, Moody’s, and Fitch metrics for Funds From 

Operations/Debt, Cash Flow from Operations before Working Capital/Debt, and Debt/(Funds From Operations + Interest), respectively

Utility Credit Ratings1

NextEra Energy remains 

committed to our current 

credit ratings

Upgraded credit ratings expected for 

Dominion Energy VA/NC and 

Dominion Energy3

Improved downgrade thresholds 

expected for NextEra Energy: 100 bps 

S&P and Moody’s; point-two turn Fitch4 

For more than 15 years, NextEra Energy has consistently maintained its 

A-/Baa1/A- credit ratings with no ratings or outlook volatility
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The combined company’s expected strong, diversified cash flows would 

enhance its balance sheet strength while minimizing equity needs

Forecasted Annual Equity
As a % of market cap1

 

~$4 B

$249 B

1. Market capitalization as of May 15, 2026

2. 2027E–2032E

3. Annualized percent ADTV based on average annual equity issuances divided by ADTV over the period from May 1, 2025 to April 30, 2026 times share price as of April 30, 2026

~1.6% of 

market cap

Annual Forecasted Equity Issuances (2027E–2032E)

NextEra Energy + Dominion Energy

~$4 B on average per year2                               

~1.2% of ADTV3                                                                        

Continued use of equity units and a combined 

ATM program

~1.6% of market cap1                                                          
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We believe the combined company would remain well positioned to drive 

strong adjusted earnings per share growth

39

1. Subject to our caveats; reaffirming NextEra Energy stand-alone financial expectations; revised expectations assume transaction closing in 12-18 months and exclusion of bill credits from adjusted EPS

2. 2025 adjusted EPS of $3.71

3. 2025 pro forma base of $17.9 B

4. Off a 2026E base; dividend declarations are subject to the discretion of the board of directors of NextEra Energy; excludes a one-time cash payment of $360 MM to Dominion Energy shareholders at 

closing to compensate for the change in dividend policy

Pro Forma Financial Expectations1

2025 2026E 2027E 2028E 2032E 2035E

$3.92–$4.02$3.71

9%+ Long-term 

Expectations2

9%+ Long-term 

Target2

6% per year dividend growth policy from year-

end 2026 through 20284

Expect 9%+ CAGR through 2032 off 2025 

adjusted EPS2

Adjusted Earnings Per Share Expectations
2025–2035E

Operating Cash Flow3 growth expected to be 

at or above adjusted EPS growth rate range

NextEra Energy + Dominion Energy

Targeting 9%+ CAGR through 2035 off 2025 

adjusted EPS2
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~11% regulatory capital employed CAGR through 2032

Execute against the development expectations, which includes 15 

GW of large load hubs by 2035

1. 2025–2032E CAGR

SaaS revenue enabled by AI partnership with Google Cloud 

Increased CapEx at Dominion Energy Virginia to meet storage goals and reduce capacity and reserve margin deficits to 
enhance reliability while keeping bills affordable

Continued improvement in returns or high end of development expectations

Project-level M&A 

SMRs pulled into expectations period

New growth opportunities over the next 10 years

Upsides to 

Growth

NextEra Energy + Dominion Energy

We believe the combined company has additional opportunities to drive upside 

growth to adjusted EPS expectations beyond 9%+1

FPL and Dominion Energy’s large-load opportunities expand & accelerate 

Energy Resources large-load opportunities expand & accelerate 



41

5

Path to Close

NextEra Energy + Dominion Energy
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Subject to regulatory approvals, we expect the merger to close in 12-18 

months

Federal regulatory applications / regulatory approval process1:

FERC, NRC, HSR

Transaction 

Announcement 

File Form S-4/Joint Proxy 

Statement

NEE and D

Shareholder Meetings

Receive required approvals

Close merger

Q2 2026 Q3 2026 Q4 2026 Q1 2027 Q2 2027 Q3 2027 Q4 2027

NextEra Energy + Dominion Energy

1. Federal Energy Regulatory Commission (FERC); Nuclear Regulatory Commission (NRC); Hart-Scott-Rodino Anti-Trust Act (HSR); North Carolina Utilities Commission (NCUC); Public Service 

Commission of South Carolina (PSCSC); Virginia State Corporation Commission (VSCC)

State regulatory applications / regulatory approval process1:

NCUC, PSCSC, VSCC
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We expect the combined company’s scale will create 

significant benefits for customers, employees, the 

communities we serve and shareholders
Strategic Drivers

Creates largest regulated utility and power company in America, diversified across several jurisdictions

One of the strongest balance sheets in the sector + 100 bps improvement in downgrade threshold metric1

World-class supply chain with unmatched buying power

Strongest large load opportunity set in the country (FL, VA, NC, SC – and across America)

2nd largest nuclear fleet in the United States

Largest gas generation fleet in the United States

Global leader in renewables and energy storage

Capital and operational enhancements across generation, distribution and transmission

Industry leader in data, analytics, and AI-driven capabilities

Industry leading management team with strong continuity across the enterprise

1. S&P Ratings and Moody’s

2. 2025–2032E

3. From 2025–2032E; includes Dominion Energy, Florida Power & Light and NextEra Energy electric and gas transmission regulatory capital employed and invested capital

4. 48.5 GW at Dominion Energy, 21 GW at Florida Power & Light and >60 GW at NextEra Energy Resources

5. Based on business mix methodology used by the credit rating agencies

One of the industry’s leading adjusted earnings growth, cash flow growth and TSR targets

130+ GW large load 

pipeline4

Top decile operator across 

technologies 

~11% regulatory capital 

employed growth3

NextEra Energy and Dominion 

Energy combined

~80% regulated / 90–95% 

regulated and long-term 

contracted5 

‘A-/Baa1/A-’ 

rated balance sheet

44NextEra Energy + Dominion Energy

9%+ Adjusted EPS growth 

rate2

Stronger credit profile for Dominion Energy and Dominion Energy Virginia
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2027E–2032E Cash 

From Operations

Debt

Maturities

Corporate

Debt Issuances

Asset Level

Financings

Equity

Issuance

Asset Recycling Dividend 2027E–2032E

Total

2

Pro Forma NextEra Energy Funding Plan1

$ B, 2027E–2032E

NextEra Energy has a diversified and balanced funding plan that is centered 

on stable cash flows and access to large, liquid capital markets

1. Expected pro forma funding plan for 2027 through 2032; excludes capital expenditures and related cash proceeds for build-own-transfers, which are typically funded through progress payments; conversion from previously 

issued equity units is included in Corporate Debt Issuances; includes full year 2027 for Dominion Energy

2. Dividend declarations are subject to the discretion of the board of directors of NextEra Energy and Dominion Energy

~($115)–($90)

~$2–$4

~$185–$210

~$335–$375

~$20–$28
~$105–$130

~($57)–($50)

~$155–$180

NextEra Energy + Dominion Energy
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2027E–2032E 

Total CapEx

Asset Level Financings Asset Recycling CapEx for post 2032

CODs

Net Corporate CapEx 2027E–2032E 

Cash From Operations 

Pro Forma NextEra Energy Invested Capital Walk 2027E–2032E1

$ B, 2027E–2032E

Operating cash flow accounts for ~90% of forecasted invested capital net of 

tax equity and project finance after accounting for longer dated investments

~$335–$375 ~($105)–($130)

~$185–$210

~($2)–($4)
~$215–$235

~($5)–($15)

2

~90%

NextEra Energy + Dominion Energy

1. Excludes capital expenditures and related cash proceeds for build-own-transfers, which are typically funded through progress payments

2. Net of asset level financings associated with this CapEx
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Prospective Pro Forma NextEra Energy Organizational Structure and Expected Post-

Closing Issuer Credit Ratings

1. NextEra Energy, Inc. to put in place at closing a parent guarantee of Dominion Energy, Inc. holding company debt comparable to its Guarantee dated October 14, 1998, by and between NextEra 

Energy, Inc. (Guarantor) and NextEra Energy Capital Holdings, Inc. that establishes Guarantor fully and unconditionally guarantees prompt and full payment of NextEra Energy Capital Holdings, Inc. 

debt, removing structural subordination to equalize ratings and provide ratings parity 48

NextEra Energy Entity

Dominion Energy Entity
Existing NextEra Energy, Inc. Parent Corporate 

Guarantee of NextEra Energy Capital Holdings, Inc. Debt1

NextEra 
Energy Capital 

Holdings

Issuer Rating:

A- / Baa1 / A-

FPL

Issuer Rating:

A / A1 / A

Dominion 
Energy 
Virginia

Issuer Rating:

A- / A3 / A-       
(post closing)

Dominion 
Energy OSW 
Project, LLC

Not Rated

SCANA Corp.

Not Rated

Dominion 
Energy South 

Carolina

Issuer Rating:

BBB+ / Baa1 / A-
(post closing)

Dominion 
Energy South 

Carolina 
Generating 

Co.

Not Rated

NextEra 
Energy 

Transmission

Subsidiary 
Specific Ratings

NextEra 
Energy 

Resources

Project Specific 
Ratings

50% ownership

New NextEra Energy, Inc. Parent Corporate 

Guarantee of Dominion Energy, Inc. Debt1

Dominion Energy

Issuer Rating: 

A- / Baa1 / A-         
(post closing)

FERC-
Regulated 
Pipelines

Project Specific 
Ratings

Peripheral 
Businesses 
and Other 

Assets

Not Rated

Contracted 
Wind, Solar, 

Storage 
Assets

Project Specific 
Ratings

Millstone and 
other long term 

contracted 
assets

Not Rated

NextEra 
Energy

Issuer Rating:

A- / Baa1 / A-

NextEra Energy + Dominion Energy



TEXT LEVELS

Remove bullet on Level  to 
create header text. 

Use the TAB key to move text to 
the next text level.

Use SHIFT key  + TAB key to 
move text up to the previous text 
level.  

Or use the Increase / Decrease 
List Level on the Home Tab to 
move down or up between the 
text levels. 

Level 1: Keep bold and 
remove bullet to make a 
paragraph

• Level 2: Bulleted 
paragraph text

– Level 3: Bulleted 
paragraph text

ALL WHITE BACKGROUND

To change the background to all 
white, right-click outside the 
slide, and choose FORMAT 
BACKGRUND and change 
background color to white. 

Reconciliation of GAAP Net Income to Adjusted Earnings 

Attributable to NextEra Energy, Inc. (Twelve Months Ended December 31, 2025)

49

(millions, except per share amounts) FPL

Energy 

Resources

Corporate 

& Other

NextEra 

Energy, Inc.

Net Income (Loss) Attributable to NextEra Energy, Inc. $             5,012 $             2,975 $          (1,152) $             6,835

Adjustments - Pretax:

Net losses (gains) associated with non-qualifying hedges - (38) 401 363

Change in unrealized losses (gains) on equity securities held in NEER's nuclear decommissioning funds and OTTI – net - (114) - (114)

XPLR Infrastructure, LP investment gains – net - 876 - 876

Less related income tax expense (benefit) - (176) (101) (277)

Adjusted Earnings (Loss) $             5,012 $             3,523 $              (852) $             7,683

Earnings (Loss) Per Share Attributable to NextEra Energy, Inc. (assuming dilution) $               2.42 $               1.44 $             (0.56) $               3.30

Adjustments - Pretax:

Net losses (gains) associated with non-qualifying hedges - (0.02) 0.20 0.18

Change in unrealized losses (gains) on equity securities held in NEER's nuclear decommissioning funds and OTTI – net - (0.05) - (0.05)

XPLR Infrastructure, LP investment gains – net - 0.42 - 0.42

Less related income tax expense (benefit) - (0.09) (0.05) (0.14)

Adjusted Earnings (Loss) Per Share $               2.42 $               1.70 $             (0.41) $               3.71

NextEra Energy + Dominion Energy



TEXT LEVELS

Remove bullet on Level  to 
create header text. 

Use the TAB key to move text to 
the next text level.

Use SHIFT key  + TAB key to 
move text up to the previous text 
level.  

Or use the Increase / Decrease 
List Level on the Home Tab to 
move down or up between the 
text levels. 

Level 1: Keep bold and 
remove bullet to make a 
paragraph

• Level 2: Bulleted 
paragraph text

– Level 3: Bulleted 
paragraph text

ALL WHITE BACKGROUND

To change the background to all 
white, right-click outside the 
slide, and choose FORMAT 
BACKGRUND and change 
background color to white. 

Definitional information

NextEra Energy, Inc. Adjusted Earnings Expectations (including subsidiaries as applicable)

This presentation refers to adjusted earnings per share expectations. NextEra Energy does not provide a quantitative reconciliation of forward-looking adjusted earnings per share 

to earnings per share, the most directly comparable GAAP financial measure, because certain information needed to reconcile these measures is not available without unreasonable 

efforts due to the inherent difficulty in forecasting and quantifying these measures. These items include, but are not limited to, the effects of non-qualifying hedges and unrealized 

gains and losses on equity securities held in NextEra Energy Resources, LLC's nuclear decommissioning funds and other than temporary impairments. These items could 

significantly impact GAAP earnings per share. Adjusted earnings expectations and other forward-looking statements assume, among other things: normal weather and operating 

conditions; positive macroeconomic conditions in the U.S. and Florida; supportive commodity markets; current forward curves; public policy support for wind, solar and storage 

development and construction; market demand for generation development and capacity needs; market demand and policy support for transmission development and expansion; 

market demand for pipeline capacity; access to capital at reasonable cost and terms; rate case outcomes consistent with historical; no adverse litigation decisions; and no changes 

to governmental policies or incentives.

50NextEra Energy + Dominion Energy
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Cautionary Information

No offer or solicitation

This communication is not intended to and shall not constitute an offer to buy or sell or the solicitation of an offer to buy or sell any securities, or a solicitation of any vote or 

approval, nor shall there be any sale, issuance or transfer of securities in any jurisdiction in which such offer, solicitation or sale would be unlawful prior to registration or 

qualification under the securities laws of any such jurisdiction. No offering of securities shall be made, except by means of a prospectus meeting the requirements of Section 10 of 

the Securities Act of 1933, as amended.

Additional Information about the Transactions and Where to Find It

In connection with the proposed transactions, NextEra Energy intends to file with the SEC a registration statement on Form S-4 that will include a joint proxy statement of NextEra 

Energy and Dominion Energy that also constitutes a prospectus of NextEra Energy. Each of NextEra Energy and Dominion Energy may also file other relevant documents with the 

SEC regarding the proposed transactions. This communication is not a substitute for the joint proxy statement/prospectus or registration statement or any other document that 

NextEra Energy or Dominion Energy may file with the SEC. The definitive joint proxy statement/prospectus (if and when available) will be mailed to shareholders of NextEra Energy 

and Dominion Energy. INVESTORS AND SECURITY HOLDERS ARE URGED TO READ THE REGISTRATION STATEMENT, JOINT PROXY STATEMENT/PROSPECTUS, AND ANY 

OTHER RELEVANT DOCUMENTS THAT MAY BE FILED WITH THE SEC, AS WELL AS ANY AMENDMENTS OR SUPPLEMENTS TO THOSE DOCUMENTS, CAREFULLY AND IN 

THEIR ENTIRETY IF AND WHEN THEY BECOME AVAILABLE BECAUSE THEY CONTAIN OR WILL CONTAIN IMPORTANT INFORMATION ABOUT NEXTERA ENERGY, DOMINION 

ENERGY, THE PROPOSED TRANSACTIONS AND RELATED MATTERS. 

Investors and security holders will be able to obtain free copies of the registration statement and the joint proxy statement/prospectus (if and when available) and other documents 

containing important information about NextEra Energy, Dominion Energy and the proposed transactions, once such documents are filed with the SEC through the website 

maintained by the SEC at www.sec.gov. Copies of the documents filed with the SEC by NextEra Energy will be available free of charge on NextEra Energy’s website at 

http://www.investor.nexteraenergy.com/ or by contacting NextEra Energy’s Investor Relations Department by email at investors@nexteraenergy.com or by phone at (800) 222-4511. 

Copies of the documents filed with the SEC by Dominion Energy will be available free of charge on Dominion Energy’s website at http://investors.dominionenergy.com or by 

contacting Dominion Energy’s Investor Relations Department by email at investor.relations@dominionenergy.com or by phone at (804) 819-2438.

51NextEra Energy + Dominion Energy



TEXT LEVELS

Remove bullet on Level  to 
create header text. 

Use the TAB key to move text to 
the next text level.

Use SHIFT key  + TAB key to 
move text up to the previous text 
level.  

Or use the Increase / Decrease 
List Level on the Home Tab to 
move down or up between the 
text levels. 

Level 1: Keep bold and 
remove bullet to make a 
paragraph

• Level 2: Bulleted 
paragraph text

– Level 3: Bulleted 
paragraph text

ALL WHITE BACKGROUND

To change the background to all 
white, right-click outside the 
slide, and choose FORMAT 
BACKGRUND and change 
background color to white. 

Cautionary Information (continued)

Participants in the Solicitation

NextEra Energy, Dominion Energy and certain of their respective directors and executive officers may be deemed to be participants in the solicitation of proxies in respect of the 

proposed transactions.

Information about the directors and executive officers of NextEra Energy, including a description of their direct or indirect interests, by security holdings or otherwise, is set forth in 

(i) NextEra Energy’s proxy statement for its 2026 annual meeting of shareholders, which was filed with the SEC on April 1, 2026, including under the headings “Proposal 1: Election 

as directors of the nominees specified in this proxy statement,” “Director Compensation,” “Executive Compensation,” and “Common Stock Ownership of Certain Beneficial Owners 

and Management,” (ii) NextEra Energy’s Annual Report on Form 10-K for the fiscal year ended December 31, 2025, which was filed with the SEC on February 13, 2026, including 

under the heading “Item 1. Business—Information About Our Executive Officers,” (iii) to the extent certain holdings of NextEra Energy securities by its directors or executive officers 

have changed since the amounts set forth in NextEra Energy’s proxy statement for its 2026 annual meeting of shareholders, such changes have been or will be reflected on Initial 

Statement of Beneficial Ownership of Securities on Form 3, Statement of Changes in Beneficial Ownership on Form 4, or Annual Statement of Changes in Beneficial Ownership of 

Securities on Form 5, filed with the SEC. 

Information about the directors and executive officers of Dominion Energy, including a description of their direct or indirect interests, by security holdings or otherwise, is set forth in 

(i) Dominion Energy’s proxy statement for its 2026 annual meeting of shareholders, which was filed with the SEC on March 19, 2026, including under the headings “Item 1: Election 

of Directors – Director Nominees, “Compensation of Non-Employee Directors,” “Executive Compensation” and “Security Ownership of Certain Beneficial Owners and 

Management,” (ii) Dominion Energy’s Annual Report on Form 10-K for the fiscal year ended December 31, 2025, which was filed with the SEC on February 23, 2026, including 

under the heading “Information about our Executive Officers,” and (iii) to the extent certain holdings of Dominion Energy securities by its directors or executive officers have 

changed since the amounts set forth in Dominion Energy’s proxy statement for its 2026 annual meeting of shareholders, such changes have been or will be reflected on Initial 

Statement of Beneficial Ownership of Securities on Form 3, Statement of Changes in Beneficial Ownership on Form 4 or Annual Statement of Changes in Beneficial Ownership of 

Securities on Form 5, filed with the SEC.

Other information regarding the participants in the proxy solicitations and a description of their direct and indirect interests, by security holdings or otherwise, will be contained in 

the definitive joint proxy statement/prospectus and other relevant materials to be filed with the SEC regarding the proposed transactions when such materials become available. 

Investors should read the joint proxy statement/prospectus carefully when it becomes available before making any voting or investment decisions. Copies of the documents filed 

with the SEC by NextEra Energy and Dominion Energy will be available free of charge through the website maintained by the SEC at www.sec.gov. Additionally, copies of 

documents filed with the SEC by NextEra Energy and Dominion Energy will be available free of charge through the sources indicated above.
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Exhibit SH-3

Discovery Responses Cited in the
Direct Testimony of Scott Hempling



Exhibits to Hempling Direct Testimony

Clean Virginia

CV1-8 3 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-16 4 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-19 6 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-20 7 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-21 8 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-26 9 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-34 10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-36 11 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-37 12 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-38.a 13 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-39.a 14 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-41 15 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-50 16 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-52 17 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-61 19 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-62 20 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-63 21 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-64 22 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-66 23 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-73.b 24 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-74 26 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-80 27 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-97 28 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-99 (the cited material is marked CONFIDENTIAL) 29 . . . . . . . . . . . . . . . . . . . . . . . .
CV1-106.b 31 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-107.a plus the supplement to CV1-107(c) 33 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-110 37 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-112, Aug. 20 supplement 38 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-113, Aug. 20 supplement 39 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-114 40 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-116 41 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-117 42 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-118 43 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-123 44 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-125 45 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-129 46 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-130 48 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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CV1-134 49 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CV1-166 50 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia  
First Set  

    
The following response to Question No. 8 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
   
Timothy D. Patterson 
McGuireWoods LLP 
________________________________________________________________________    
 
Question No. 8 
 
Of all possible acquirers, please explain why Dominion chose NextEra. 
 
Response: 
 
Joint Petitioners object to this request as it is vague and ambiguous with respect to its use of the 
undefined phrase “possible acquirers.”  
  
Subject to and without waiving the foregoing objections, Joint Petitioners provide the following 
response: 
 
Please refer to the Direct Testimony of Robert M. Blue and Joint Petitioners’ response to Staff Set 
01-17. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia  
First Set  

    
The following response to Question No. 16 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Timothy D. Patterson 
McGuireWoods LLP 
 
Jennifer Johnson  
Senior Attorney   
NextEra Energy Resources, LLC  
________________________________________________________________________       
 
Question No. 16 
 
The May 18, 2026 Investor Presentation Slide 12 states that the companies’ combined size will 
increase “innovation.” 
 

a. What is the empirical basis for associating size with innovation, given the size that Dominion 
currently has? 

 
b. Is Dominion’s size too small to achieve the innovation that the May 18 statement references? 

 
c. What are the specific areas of innovation presently lacking at Dominion? 

 
d. Identify all ways in which Dominion’s acquisition of SCANA increased innovation at 

SCANA. 
 
Response: 
 
Joint Petitioners object to this request to the extent it seeks Joint Petitioners to adopt Clean Virginia’s 
characterization of a written document for which such document speaks for itself, including with 
respect to Dominion’s ability to innovate. Joint Petitioners further object to this request as overly 
broad, unduly burdensome, and potentially voluminous and cumulative to the extent it seeks “all 
ways” an acquisition increased innovation.  Further, Joint Petitioners object to this request as 
argumentative; rather than seeking discoverable facts, it calls upon Joint Petitioners to adopt Clean 
Virginia’s characterization, interpretation, or conclusion, and it improperly assumes facts not 
established in the record.  Joint Petitioners further object to this request as not relevant to the subject 
matter of this proceeding or reasonably calculated to lead to the discovery of admissible evidence in 
this proceeding. 
  
Subject to and without waiving the foregoing objections, Joint Petitioners provide the following 
response: 
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a. The empirical basis for associating size with innovation is based on the generally 
applicable concept that more people devoting thought to a particular topic tends to yield more 
robust and diverse thought than less people thinking about that same topic.  
 

b. The language of the slide speaks for itself. 
 

c. None. 
 

d. The Dominion and SCANA transaction is a prior event which is not referenced in the 
aforementioned slide presentation.  Notwithstanding this fact, see Joint Petitioners’ response 
to Clean Virginia Set 01-162 for reference material associated with this prior transaction. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia  
First Set  

    
The following response to Question No. 19 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Prabir Purohit  
Senior Vice President, Strategy and Segment Planning  
Dominion Energy Services, Inc. 
________________________________________________________________________    
 
Question No. 19 
 
Please confirm that what is fixed by the merger agreement is the 0.831 exchange ratio, not the 23.1% 
premium. If deny, please explain. 
 
Response: 
 
Confirmed.  The merger agreement fixes an exchange ratio of 0.831 and total cash consideration of 
$360M. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia  
First Set  

    
The following response to Question No. 20 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Prabir Purohit  
Senior Vice President, Strategy and Segment Planning  
Dominion Energy Services, Inc. 
 
As it pertains to legal matters, the following response to Question No. 20 of the First Set of 
Interrogatories and requests for Production of Documents propounded by Clean Virginia, received 
on July 22, 2026, was prepared by or under the supervision of: 
 
Timothy D. Patterson 
McGuireWoods LLP 
________________________________________________________________________    
 
Question No. 20 
 
Please confirm that the premium on the day of closing will differ from 23.1% because the stock 
trading price for each of NextEra and Dominion will differ from the preannouncement prices on May 
15, 2026. If deny, please explain. 
 
Response: 
 
Joint Petitioners object to this request as it calls for a speculative response.  
  
Subject to and without waiving the foregoing objections, Joint Petitioners provide the following 
response: 
 
Any implied premium will vary between signing and closing based on the performance of the 
underlying stock prices of NextEra and Dominion Energy. 
 
 
 
 
 
 
 

CV1-20

Page 7



  

JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia  
First Set  

    
The following response to Question No. 21 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Prabir Purohit  
Senior Vice President, Strategy and Segment Planning  
Dominion Energy Services, Inc. 
 
As it pertains to legal matters, the following response to Question No. 21 of the First Set of 
Interrogatories and requests for Production of Documents propounded by Clean Virginia, received 
on July 22, 2026, was prepared by or under the supervision of: 
 
Timothy D. Patterson 
McGuireWoods LLP 
________________________________________________________________________    
 
Question No. 21 
 
Given that the Dominion price has risen as a result of the merger, please confirm that the relevant 
premium is the premium on May 15, 2026, not the premium at closing. If deny, please explain. 
 
Response: 
 
Joint Petitioners object to this request as it is vague and ambiguous with respect to its use of the 
undefined phrase “relevant premium.” 
 
Subject to and without waiving the foregoing objections, Joint Petitioners provide the following 
response: 
 
As discussed in the response to Clean Virginia Set 01-19, there is a fixed exchange ratio not a fixed 
premium. There is no single relevant premium. Investors, analysts and other participants may 
calculate a premium on a date that is relevant to them based on their own interests and considerations. 
For instance, the May 15th premium may not be particularly relevant to an investor who purchased 
Dominion shares after May 15th. However, the premium relative to the last market close immediately 
preceding announcement is a customary premium to reference with respect to a merger. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia  
First Set  

    
The following response to Question No. 26 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Alex Wight  
Director, Corporate Development 
NextEra Energy Resources, Inc. 
________________________________________________________________________    
 
Question No. 26 
 
Please identify the percentage of the total purchase cost NextEra attributes to the value that NextEra 
sees in: 
 

a. Having legal control over Dominion’s exclusive retail electricity franchise. 
 

b. Future rate-basing opportunities. 
 
Response: 
 
NextEra did not complete an analysis that breaks down the value of Dominion into the categories 
referenced in the above question.    
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia  
First Set  

    
The following response to Question No. 34 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
 
Timothy D. Patterson 
McGuireWoods LLP 
________________________________________________________________________    
 
Question No. 34 
 
What portion of that future infrastructure have the applicants assumed will go into rate base? Please 
explain fully the bases for that assumption. 
 
Response: 
 
Joint Petitioners object to this request as it is vague and ambiguous with respect to the undefined 
reference to “that future infrastructure.” Joint Petitioners further object to this request as not relevant 
to the subject matter of this proceeding or reasonably calculated to lead to the discovery of admissible 
evidence in this proceeding, to the extent it seeks information about future infrastructure costs in the 
rate base.   
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia  
First Set  

    
The following response to Question No. 36 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Jennifer Johnson 
Senior Attorney  
NextEra Energy Resources, LLC 
 
Noopur N. Garg 
Assistant Corporate Secretary  
Dominion Energy Services, Inc. 
________________________________________________________________________    
 
Question No. 36 
 
Please provide an annotated diagram of: 
 

a. The pre-acquisition corporate structures associated with each company. Include all Dominion 
affiliates and all NextEra affiliates. 

 
b. The merged entity’s corporate structure. Include all Dominion affiliates and all NextEra 

affiliates. 
 

Response: 
 

a. Please see Exhibit D to the Joint Petition. 
 

b. Please see Exhibit D to the Joint Petition.  NextEra’s affiliates and subsidiaries include 
thousands of individual project entities and are not conducive to being reduced to a corporate 
organizational chart pre- or post-merger.  See FPL’s Diversification Report provided in 
response to Clean Virginia Set 01-46 for a listing of all NextEra subsidiaries and affiliates.  
See Exhibit D for corporate structure chart (pre- and post-merger) for the primary subsidiary 
corporate structure. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia  
First Set  

    
The following response to Question No. 37 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Prabir Purohit  
Senior Vice President, Strategy and Segment Planning  
Dominion Energy Services, Inc. 
________________________________________________________________________    
 
Question No. 37 
 
Please describe fully the board of directors of post-transaction NextEra and the post-transaction 
Dominion. The description should include, but not be limited to, leadership, structure, committees, 
biographies, compensation, and terms. 
 

a. Which directors are “independent”? 
 

b. Please explain what “independent” means in this context—i.e., independent of what? 
 

Response: 
 
Please see Joint Petitioners’ responses to Staff Set 01-43, Staff Set 01-45, Staff Set 01-46, and Staff 
Set 01-50. 
 
Independence refers to the NYSE standard for independent directors. Currently, the only directors 
of NextEra and Dominion Energy that are not independent are Robert M. Blue and John W. 
Ketchum. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia  
First Set  

    
The following response to Question No. 38 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Alex Wight 
Director, Corporate Development 
NextEra Energy Resources, Inc. 
 
As it pertains to legal matters, the following response to Question No. 38 of the First Set of 
Interrogatories and requests for Production of Documents propounded by Clean Virginia, received 
on July 22, 2026, was prepared by or under the supervision of: 
 
Timothy D. Patterson 
McGuireWoods LLP 
________________________________________________________________________    
 
Question No. 38 
 
Within the post-transaction holding company structure, who will have what powers over which 
Dominion decisions? 
 

a. Please identify all decisions affecting Dominion that will be under the ultimate control of 
one or more individuals who are not executives of or Board members of Dominion. 

 
b. Please identify all possible Dominion decisions that NextEra will legally commit not to 

control or influence. 
 
Response: 
 
Joint Petitioners object to this request as overly broad, unduly burdensome, and potentially 
voluminous and cumulative to the extent it seeks “all decisions.”  Joint Petitioners further object to 
the extent the request requires original work to respond. Joint Petitioners object to the premise of 
this request, which is hypothetical in nature and calls for a speculative response on future events.   
  
Subject to and without waiving the foregoing objections, Joint Petitioners provide the following 
response: 
 
The following is responsive to the initial question and questions (a) and (b): 
 
Post-merger, DEV will operate under a corporate structure very similar to today, with the exception 
that NextEra will be its ultimate corporate parent.  See also the Merger Commitments agreed to by 
the Joint Petitioners (Exhibit C to the Joint Petition) with respect to the independent operation of 
DEV.  See also Joint Petitioners’ responses to Staff Set 01-42 through 01-50. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia  
First Set  

    
The following response to Question No. 39 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Sanjin Piragic 
VP, Consolidated Forecasting & Strategy 
Florida Power & Light Company  
 
Julie Kaplan 
Attorney 
NextEra Energy Resources, LLC 
________________________________________________________________________    
 
Question No. 39 
 
Who will make decisions about the timing and amounts of dividend payments from Dominion to 
NextEra? 
 

a. Is there any decision about such dividends that will be, as a legal matter, exclusively a 
decision by Dominion, free of any influence of control by NextEra? 

 
b. Please identify all possible considerations that will enter into these decisions about dividends 

paid by Dominion to NextEra. 
 

Response: 
 
Following the consummation of the Merger, decisions regarding the timing and amount of dividend 
payments from Dominion to NextEra would be made through the applicable Dominion legal-entity 
governance structure, in accordance with the governing corporate documents, applicable law, 
regulatory requirements, and the financial condition and business needs of the applicable Dominion 
entity. 
 

a. No.  
 

b. Possible considerations that may enter into decisions about dividends paid by Dominion to 
NextEra include, but are not limited to, Dominion’s cash flow from operations, liquidity 
needs, capital investment plans, debt obligations, credit profile and credit metrics, applicable 
law, regulatory requirements, governing corporate documents, business and financial 
forecasts, tax considerations, and the capital structure and equity ratio as approved by the 
Commission. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia  
First Set  

    
The following response to Question No. 41 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Jennifer Johnson  
Senior Attorney   
NextEra Energy Resources, LLC  
________________________________________________________________________    
 
Question No. 41 
 
Please indicate your commitment to, or explain your disagreement with, the proposition that if 
NextEra ever has insufficient financial resources to cover Dominion’s needs along with the needs of 
NextEra and its other affiliates, Dominion’s needs will always have top priority over NextEra’s other 
affiliates. 
 
Response: 
 
Joint Petitioners object to the premise of this request, which is hypothetical in nature and calls for a 
speculative response on future events.   
 
Subject to and without waiving the foregoing objections, Joint Petitioners provide the following 
response: 
 
NextEra does not agree with the proposition as stated.  There is insufficient information to evaluate 
the hypothetical scenario presented, and any such determination would depend on the specific facts 
and circumstances at the time. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 50 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Jennifer Johnson  
Senior Attorney   
NextEra Energy Resources, LLC    
________________________________________________________________________    
 
Question No. 50 
 
Please state whether NextEra will agree never to direct any decisions that affect in any way, directly 
or indirectly Dominion’s rates or quality of service. Please explain. 
 
Response: 
 
Joint Petitioners object to this request as it is vague and ambiguous with respect to its use of the 
undefined phrase “any decision” and “any way” when combined with “directly or indirectly.”  Joint 
Petitioners also object to this request to the extent it calls for Joint Petitioners to state, characterize, 
or assume any position, view, or intent of the Commission, which rates are subject to the 
Commission.  Joint Petitioners are not the Commission and have no authority to speak on its behalf.  
  
Subject to and without waiving the foregoing objections, Joint Petitioners provide the following 
response: 
 
NextEra does not agree.  As described in the filing in this docket, Joint Petitioner Witness Ketchum 
will have overall leadership responsibility for the combined company, and it is illogical to suggest 
that one or more of his leadership decisions could not have an indirect effect on Dominion's rates or 
quality of service.  Post closing, Joint Petitioner witness Blue will have responsibilities over the 
combined regulated utilities and will report to Mr. Ketchum.  The Joint Petitioners have proposed a 
robust and comprehensive set of Merger commitments for the Commission’s consideration which 
protect DEV’s customers, and DEV’s rates and quality of service will remain subject to the 
continuing oversight of the Commission.    
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JOINT PETITIONERS   

Case No. PUR-2026-00112   
Clean Virginia  

First Set  
    

The following response to Question No. 52 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Heidi Kirk 
Strategy & Regulatory Project Director 
Florida Power & Light Co. 
 
As it pertains to legal matters, the following response to Question No. 52 of the First Set of 
Interrogatories and requests for Production of Documents propounded by Clean Virginia, received 
on July 22, 2026, was prepared by or under the supervision of: 
 
Timothy D. Patterson 
McGuireWoods LLP 
________________________________________________________________________    
 
Question No. 52 
 
Please refer to Merger Agreement § 5.06(a), stating: “Following the Effective Time and until the 
eighteen-month anniversary of the Effective Time, Parent shall not terminate the employment of the 
individuals who are employed by the Company or any of its Subsidiaries[.]” 
 

a. How would “Parent” have the authority to terminate employees of Dominion if those 
employees are not employees of Parent? 

 
b. Will NextEra have the legal power to terminate employees of utilities owned by Dominion? 

By what legal process? 
 

c. Would someone at NextEra direct the CEO of Dominion to terminate someone’s 
employment? If yes, please identify who. 

 
d. In the situation identified in Part (c), would the Dominion CEO have the legal discretion to 

reject or ignore the directive from NextEra? 
 
Response: 
 
Joint Petitioners object to this request as it seeks a characterization of a written document that speaks 
for itself.  Joint Petitioners further object to this request as it seeks a legal conclusion.  Joint 
Petitioners object to the premise of this request, which is hypothetical in nature and calls for a 
speculative response. 
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Subject to and without waiving the foregoing objections, Joint Petitioners provide the following 
response: 
 

a. Following the Effective Time, Parent’s authority with respect to Dominion employees 
would arise through its ownership and governance rights over the Company and its 
subsidiaries, not because those individuals would become direct employees of Parent.  
Parent and its affiliates have agreed, however, that they will not terminate the 
employment of Dominion employees except as expressly permitted in the Merger 
Agreement. 
 

b. NextEra would not itself become the direct employer of Dominion utility employees 
solely by virtue of the combination of entities.  Any employment action would be 
implemented through the applicable Dominion employing entity and in accordance with 
applicable law, corporate governance requirements, and the commitments in the Merger 
Agreement. 

 
c. NextEra would not direct the Dominion CEO to terminate an individual’s employment 

except as may be consistent with applicable law, corporate governance processes, and the 
Merger Agreement. Accordingly, there is no individual to identify in response to this 
hypothetical.  

 
d. After closing, all employment decisions regarding employees of Dominion will continue 

to be made by the local Dominion management team subject to applicable law, the 
governing corporate documents and authority of the relevant Dominion individual and 
entity, and the commitments in the Merger Agreement. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 61 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Jennifer Johnson 
Senior Attorney  
NextEra Energy Resources, LLC 
 
Sahib Hasan 
Controller - NextEra 
NextEra Energy Resources, LLC 
________________________________________________________________________    
 
Question No. 61 
 
Please refer to Exhibit D. In the diagram of the post-NextEra structure, two boxes on the right are 
labeled “Individual Projects,” with a footnote stating: “For simplicity, this chart does not include all 
individual project-level subsidiaries.” 
 

a. For each of the two boxes, what is the number of subsidiaries, and the total capitalization of 
that number? 

 
b. Is it your view that the number and capitalization of those subsidiaries is irrelevant to any 

possible Commission of the risks to Dominion and its Virginia customer from exposure to 
the businesses of these subsidiaries? 

 
Response: 
 

a. The total number of subsidiaries under NextEra Energy Transmission, LLC is 64 with a total 
capitalization of $4.929 B.  Individual wind, solar, and storage projects are primarily held 
under ESI Energy, LLC (“ESI”).  The total number of subsidiaries under ESI is 2,563 with a 
total capitalization of $69.0 B as of December 31, 2025.   
 

b. Joint Petitioners object to this question as vague and ambiguous. The question as written is 
incapable of a response. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 62 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Jennifer Johnson 
Senior Attorney 
NextEra Energy Resources, LLC 
________________________________________________________________________    
 
Question No. 62 
 
Please refer to Exhibit D. In the diagram of the post-NextEra structure is a box labeled “Canadian 
and international entities,” with a footnote stating: “For simplicity, this chart does not include all 
individual project-level subsidiaries.” 
 

a. For this box, what is the number of subsidiaries, and the total capitalization of that number? 
 

b. Please provide a list of all the subsidiaries associated with this box, including the country and 
the capitalization. 

 
c. Is it your view that the number and capitalization of those subsidiaries is irrelevant to any 

possible Commission of the risks to Dominion and its Virginia customer from exposure to 
the businesses of these subsidiaries? 

 
Response: 
 

a. The total number of subsidiaries under FPL Group International, Inc. is 433.   
Total Capitalization $0.2 B as of December 31, 2025. 
 

b. See Attachment Clean Virginia Set 01-62 (JJ) for subsidiary list and place of formation.  
 

c. Joint Petitioners object to this question as vague and ambiguous. The question as written is 
incapable of a response. 
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JOINT PETITIONERS   

Case No. PUR-2026-00112   
Clean Virginia 

First Set 
    

The following response to Question No. 63 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Jennifer Johnson 
Senior Attorney  
NextEra Energy Resources, LLC 
________________________________________________________________________    
 
Question No. 63 
 
Please refer to Exhibit D and the box labeled “Gas/Pipeline Entities.” 
 

a. For this box, what is the number of subsidiaries, and the total capitalization of that number? 
 

b. Please provide a list of all the subsidiaries associated with this box, including the country and 
the capitalization. 

 
c. Is it your view that the number and capitalization of those subsidiaries is irrelevant to any 

possible Commission of the risks to Dominion and its Virginia customer from exposure to 
the businesses of these subsidiaries? 

 
Response: 
 

a. The total number of subsidiaries under USG Energy Gas Producer Holdings, LLC is 56. Total 
capitalization $7.5 B as of December 31, 2025. 
 

b. See Attachment Clean Virginia Set 01-63 (JJ) for subsidiary list and place of formation.  
 
c. Joint Petitioners object to this question as vague and ambiguous. The question as written is 

incapable of a response. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 64 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Ron Armstrong 
Director, Commercial Strategy 
Dominion Energy Services, Inc. 
________________________________________________________________________    
 
Question No. 64 
 
Please refer to Exhibit D. What is the business activity of Dominion Energy Generation Marketing, 
Inc.? 
 
Response: 
 
Dominion Energy Generation Marketing, Inc (DEGMI) manages the unregulated generation of 
assets in NEISO, PJM, SERC, and CA and manages any PPA’s associated with the generation.  
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 66 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Erin Gardner 
Sr Director - Regulatory/Legis 
NextEra Energy Project Management, LLC 
________________________________________________________________________    
 
Question No. 66 
 
Please refer to Exhibit D. Describe in detail the business activities within these boxes: DCRBN (resl 
solar/Everbright and date centers); NEER, GEXA/NES. 
 
Response: 
 
DCRBN was created to pursue renewable-powered digital infrastructure, principally crypto mining 
and data centers, and was repurposed to a passive holding company that holds the equity interests in 
Residential Energy Holdings, LLC, which is the direct parent company of EverBright, LLC.  
EverBright operates as a specialized financing marketplace and software platform, including leases, 
loans, and Power Purchase Agreements, for the residential solar and energy storage sector.   
 
NEER is an energy infrastructure development company, with a diverse portfolio of renewables, 
nuclear, natural gas, and battery storage systems which collectively accounts for more than 42 GW 
of total generating capacity in 41 states, as of the end of 2024. NEER has multiple subsidiaries which 
include, but are not limited, subsidiaries that offer wholesale energy products, that serve retail 
customers directly, that offer utility planning services, and that focus on providing solar and battery 
solutions for residential customers. 
 
GEXA/NES are competitive energy supply businesses that serve retail customers directly. GEXA 
serves residential and small business electric customers in Texas, and through its subsidiaries, in 
New Jersey and Illinois. NES serves residential and business electric customers and provides natural 
gas supply to business customers. NES operates in sixteen (16) U.S. markets. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 73 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Prabir Purohit  
Senior Vice President, Strategy and Segment Planning  
Dominion Energy Services, Inc. 
As it pertains to legal matters, the following response to Question No. 73 of the First Set of 
Interrogatories and requests for Production of Documents propounded by Clean Virginia, received 
on July 22, 2026, was prepared by or under the supervision of: 
 
Timothy D. Patterson 
McGuireWoods LLP 
________________________________________________________________________    
 
Question No. 73 
 
Please refer to Ketchum Direct at page 3, stating that Dominion Energy Virginia will be “locally 
led” and fully accountable to the Commission. 
 

a. How will this be true when under the Merger Agreement, NextEra will have the power to 
control Dominion Energy Virginia but is not subject to the Commission’s jurisdiction? 

 
b. Would you commit to seek passage of legislation in Virginia that would make NextEra, as a 

corporate entity, subject to the Commission’s jurisdiction for any of its activities that affect 
or could affect Dominion Energy Virginia? 

 
Response: 
 
Joint Petitioners object to this request as it seeks a legal conclusion. Joint Petitioners further object 
to this request to the extent it calls for Joint Petitioners to state, characterize, or assume any position, 
view, or intent of the Commission.  Joint Petitioners are not the Commission and have no authority 
to speak on its behalf. Joint Petitioners object to the premise of subpart (b) of this request, which is 
hypothetical in nature and calls for a speculative response. Joint Petitioners further object to subpart 
(b) of this request as vague and ambiguous in its reference to undefined “legislation” the contours of 
which are not adequately set forth. Joint Petitioners further object to subpart (b) of this request as 
not relevant to the subject matter of this proceeding or reasonably calculated to lead to the discovery 
of admissible evidence in this proceeding, to the extent it seeks information about a position on a 
hypothetical future legislative proposal.  
 
Subject to and without waiving the foregoing objections, Joint Petitioners provide the following 
response: 
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a. The referenced statement from Mr. Ketchum is straightforward and consistent with Joint 
Petitioners’ Merger Commitments, including local leadership of Dominion Energy Virginia 
and its continued operation as a regulated entity subject to Commission jurisdiction, just as 
exists today under the corporate structure with Dominion Energy, Inc. as Dominion Energy 
Virginia’s corporate parent.   
 

b. No.  Please see Joint Petitioners’ response to subpart (a).   
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 74 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Prabir Purohit  
Senior Vice President, Strategy and Segment Planning  
Dominion Energy Services, Inc. 
________________________________________________________________________    
 
Question No. 74 
 
Please refer to Baine Direct at page 4. How can you guarantee that day-to-day operations will not 
change, when NextEra has control of Dominion? Please cite all commitments that NextEra and its 
leadership have made never to influence Dominion’s day-to-day operations, or any other Dominion 
decisions. 
 
Response: 
 
Please see the Direct Testimonies of Edward H. Baine, John W. Ketchum, and Robert M. Blue.  See 
also the Joint Petitioners’ Merger Commitments provided as Exhibit C to the Joint Petition.  Further, 
see Joint Petitioners’ response to Clean Virginia Set 01-73. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 80 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Prabir Purohit  
Senior Vice President, Strategy and Segment Planning  
Dominion Energy Services, Inc. 
 
As it pertains to legal matters, the following response to Question No. 80 of the First Set of 
Interrogatories and requests for Production of Documents propounded by Clean Virginia, received 
on July 22, 2026, was prepared by or under the supervision of: 
 
Timothy D. Patterson 
McGuireWoods LLP 
________________________________________________________________________    
 
Question No. 80 
 
Why did the Dominion Board continue engaging Party A after March 25, 2026, even after 
determining that NextEra’s terms were superior, and even after Party A never include a customer 
bill credit in any of its three proposals (March 24, April 22, May 14)? 
 
Response: 
 
Dominion continued discussions with the goal of seeking improved terms from Party A. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 97 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Prabir Purohit 
Senior Vice President, Strategy and Segment Planning 
Dominion Energy Services, Inc. 
________________________________________________________________________    
 
Question No. 97 
 
Please refer to Baine Direct at page 8. 
 

a. If NextEra is promising never to affect Dominion operations, why is service quality included 
in that commitment? 

 
b. Will NextEra have any responsibility for service quality? 

 
Response: 
 

a. NextEra will assume the same rights, role, and authority currently and historically held by 
Dominion Energy, Inc.   
 

b. See Joint Petitioners’ response to Clean Virginia Set 01-97(a). 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 99 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Richard M. Davis, Jr.  
General Manager – Corporate Finance  
Dominion Energy Services, Inc.   
 
Clayton Parrotta  
Manager of Finance  
Florida Power & Light Company  
________________________________________________________________________    
 
Question No. 99 
 
Please provide all rating agency reports relating to the transaction. 
 
Response: 
 
The following attachments contain rating agency reports for Dominion Energy, Inc., Virginia 
Electric and Power Company, and Dominion Energy South Carolina related to the transaction. 
 
1. 2026 05 18 – Moody's – Rating Action – Dominion Energy, Inc. and Subs 
2. 2026 05 18 – S&P – Rating Action – Dominion Energy, Inc. and Subs 
3. 2026 05 18 – Fitch – Rating Action – Dominion Energy, Inc. and Subs 
 
S&P Ratings (S&P), Moody’s Ratings (Moody’s), and Fitch Ratings (Fitch) published credit reports 
and press releases related to the transaction. NextEra hosts all relevant published rating agency 
reports and press releases related to the transaction on its public Investor Relations website, under 
“Fixed Income Investors, Download Library, Rating Agency Reports.”   
  
Access link: https://www.investor.nexteraenergy.com/fixed-income-investors/download-library.  
  
Relevant Reports Related to Transaction on NextEra Investor Relations Website  

• S&P Affirms NextEra Energy and Subsidiary Ratings Following Announced Dominion 
Energy Merger; Outlook Stable (May 18, 2026)  

• Moody’s Affirms NextEra Energy Ratings Following Announced Dominion Energy 
Merger (May 18, 2026)  

• Fitch Affirms NextEra Ratings with Stable Outlook; Dominion Placed on Positive 
Watch (May 18, 2026)  

• NextEra – Moody’s Rating (May 18, 2026)  
• NextEra - Fitch Rating (June 08, 2026)  
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Additionally, S&P provided a Ratings Evaluation Service (RES) letter and Moody’s and 
Fitch produced respective Ratings Assessment Service (RAS) letters to NextEra and Dominion 
before the announcement to determine credit rating impacts of the proposed merger.  
 
Extraordinarily sensitive copies of the referenced RES and RAS letters are included as Attachment 
Clean Virginia Set 01-99 (1) (RD) (CP) ES, Attachment Clean Virginia Set 01-99 (2) (RD) (CP) ES,  
and Attachment Clean Virginia Set 01-99 (3) (RD) (CP) ES.  Also see the Transaction Summary 
provided as Exhibit A to the Joint Petition. 
 
Attachment Clean Virginia Set 01-99 (1) (RD) (CP) ES, Attachment Clean Virginia Set 01-99 (2) 
(RD) (CP) ES, and Attachment Clean Virginia Set 01-99 (3) (RD) (CP) ES contain extraordinarily 
sensitive information in its entirety, and are being provided pursuant to the protections set forth in 5 
VAC 5-20-170 and any future protective order or ruling that may be issued for confidential or 
extraordinarily sensitive information in this proceeding, and the Agreements to Adhere executed 
pursuant to any such orders or rulings. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 106 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Adrian Armas 
Director of Finance 
NextEra Energy Resources, LLC 
________________________________________________________________________    
 
Question No. 106 
 
Please refer to Mr. Dunne’s direct testimony stating that the transaction will enhance Dominion 
Energy Virginia’s ability to raise capital. 
 

a. Please explain in detail how the transaction is expected to enhance Dominion’s ability to 
raise capital, including the specific mechanisms through which the transaction will provide 
that benefit. 

 
b. State whether it is Mr. Dunne’s position that rates established by the Commission under 

existing ratemaking standards are insufficient to enable Dominion to attract the capital 
necessary to meet its obligation to serve. If so, explain the basis for that position and identify 
all supporting facts, analyses, and documents. 

 
Response: 
 
Joint Petitioners object to this request as it is vague and ambiguous with respect to its use of the 
undefined term “specific mechanisms.” 
 
Subject to and without waiving the foregoing objection, Joint Petitioners provide the following 
response: 
 

a. The transaction is expected to enhance Dominion Energy Virginia’s ability to raise capital 
by pairing Dominion Energy Virginia with a larger combined parent company that has greater 
scale, a larger balance sheet, improved credit considerations, and demonstrated access to debt 
and equity capital markets. 

 
NextEra Energy and its subsidiaries require substantial amounts of liquidity to support 

 and grow its businesses. In addition to its strong access to the capital markets, NextEra 
 Energy has partnered with a large and diverse bank group to provide one of the most 
 robust credit facilities in the industry. With credit facilities of approximately $25 billion, 
 NextEra Energy is well positioned to execute on its capital investment plans, through all 
 industry cycles. 
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b. This is not Mr. Dunne's position. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 107 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Richard M, Davis, Jr.  
General Manager – Corporate Finance  
Dominion Energy Services, Inc.   
 
As it pertains to legal matters, the following response to Question No. 107 of the First Set of 
Interrogatories and requests for Production of Documents propounded by Clean Virginia, received 
on July 22, 2026, was prepared by or under the supervision of: 
 
Timothy D. Patterson 
McGuireWoods LLP 
________________________________________________________________________    
 
Question No. 107 
 
Please refer to Mr. Dunne’s direct testimony concerning the value to Dominion Energy Virginia of 
NextEra’s financial capacity and access to capital markets. 
 

a. State whether it is your position that, absent the transaction, Dominion Energy Virginia 
would have insufficient financial capacity or access to capital markets to fund the investments 
necessary to meet its obligation to serve. If so, explain the basis for that position. 

 
b. Identify and describe all data, analyses, forecasts, studies, credit assessments, financial 

models, and other information that you reviewed or relied upon in evaluating Dominion 
Energy Virginia’s financial capacity and access to capital markets on a standalone basis. 

 
c. Identify any anticipated capital needs that Dominion Energy Virginia would be unable to 

finance, or could finance only on materially less favorable terms, absent the transaction, and 
quantify the anticipated effect on financing costs or access to capital. 

 
Response: 
 

a. That is not Mr. Dunne’s position. 
 

b. Joint Petitioners object to this request as it is not reasonably calculated to lead to the 
production of admissible evidence in this proceeding and it is unduly burdensome and seeks 
voluminous information that is not the subject of this proceeding. 
 

c. Joint Petitioners object to the premise of this request, which is hypothetical in nature and 
calls for a speculative response.  Further, Joint Petitioners object to this request as 
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argumentative; rather than seeking discoverable facts, it calls upon Joint Petitioners to adopt 
Clean Virginia’s characterization, interpretation, or conclusion, and it improperly assumes 
facts not established in the record.  Subject to and without waiving the foregoing objections, 
Joint Petitioners provide the following response:  
 
See Joint Petitioners response to Clean Virginia Set 01-107(a).  Also see Mr. Dunne’s 
testimony regarding how the combined company will improve Dominion Energy Virginia’s 
credit profile and will, all else being equal, reduce borrowing costs that are passed on to 
customers.  
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following supplemental response (Aug. 20, 2026) to Question No. 107 of the First Set of 
Interrogatories and Requests for Production of Documents propounded by Clean Virginia received 
on July 22, 2026, was prepared by or under the supervision of:     
 
Clayton Parrotta 
Manager of Finance 
Florida Power & Light 
 
The following response to Question No. 107 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
 
Richard M, Davis, Jr.  
General Manager – Corporate Finance  
Dominion Energy Services, Inc.   
 
As it pertains to legal matters, the following response to Question No. 107 of the First Set of 
Interrogatories and requests for Production of Documents propounded by Clean Virginia, received 
on July 22, 2026, was prepared by or under the supervision of: 
 
Timothy D. Patterson 
McGuireWoods LLP 
________________________________________________________________________    
 
Question No. 107 
 
Please refer to Mr. Dunne’s direct testimony concerning the value to Dominion Energy Virginia of 
NextEra’s financial capacity and access to capital markets. 
 

a. State whether it is your position that, absent the transaction, Dominion Energy Virginia 
would have insufficient financial capacity or access to capital markets to fund the investments 
necessary to meet its obligation to serve. If so, explain the basis for that position. 

 
b. Identify and describe all data, analyses, forecasts, studies, credit assessments, financial 

models, and other information that you reviewed or relied upon in evaluating Dominion 
Energy Virginia’s financial capacity and access to capital markets on a standalone basis. 

 
c. Identify any anticipated capital needs that Dominion Energy Virginia would be unable to 

finance, or could finance only on materially less favorable terms, absent the transaction, and 
quantify the anticipated effect on financing costs or access to capital. 

 
Response: 
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a. That is not Mr. Dunne’s position. 
 

b. Joint Petitioners object to this request as it is not reasonably calculated to lead to the 
production of admissible evidence in this proceeding and it is unduly burdensome and seeks 
voluminous information that is not the subject of this proceeding. 
 

c. Joint Petitioners object to the premise of this request, which is hypothetical in nature and 
calls for a speculative response.  Further, Joint Petitioners object to this request as 
argumentative; rather than seeking discoverable facts, it calls upon Joint Petitioners to adopt 
Clean Virginia’s characterization, interpretation, or conclusion, and it improperly assumes 
facts not established in the record.  Subject to and without waiving the foregoing objections, 
Joint Petitioners provide the following response:  
 
See Joint Petitioners response to Clean Virginia Set 01-107(a).  Also see Mr. Dunne’s 
testimony regarding how the combined company will improve Dominion Energy Virginia’s 
credit profile and will, all else being equal, reduce borrowing costs that are passed on to 
customers.  
 

Supplemental Response (Aug. 20, 2026): 
 

b.   In evaluating DEV’s standalone financial capacity and access to capital markets, NextEra 
considered DEV’s existing credit ratings and credit profile, capital structure, financial 
metrics, access to debt capital markets, and the assessments of the major credit rating 
agencies.  See Joint Petitioners’ responses to Clean Virginia Set 01-100, 01-103, and 01-
106; Staff Set 01-59; and Staff Set 01-68.  

  
Responsive materials include Attachment Clean Virginia Set 01-100 (RD) (CP) CONF, 
containing rating-agency reports, and Attachment Clean Virginia Set 01-103(a) (1) (CP) ES 
and Attachment Clean Virginia Set 01-103(a) (2) (CP) ES, containing the confidential rating-
agency RES and RAS analyses.  See also Joint Petitioners’ response to Clean Virginia Set 
01-106, which explains that the transaction is expected to enhance DEV’s ability to raise 
capital through the combined company’s greater scale, larger balance sheet, improved credit 
considerations, and demonstrated access to debt and equity capital markets.  

  
NextEra did not prepare a separate analysis premised on DEV lacking sufficient standalone 
financial capacity or access to capital because that is not NextEra’s position.  

  
c.   None.  The Joint Petitioners have not identified any anticipated capital investment that DEV 

would be unable to finance absent the Merger, or that DEV could finance only on materially 
less favorable terms.  

  
The Joint Petitioners nevertheless expect the Merger to improve DEV’s credit profile and, all 
else equal, reduce prospective financing costs.  NextEra has not calculated a specific 
forecasted basis-point value for DEV’s expected one-notch S&P rating 
improvement.  Accordingly, the Joint Petitioners cannot provide a non-speculative, issuance-
specific estimate of the financing-cost differential.  Actual financing costs will depend on 
market conditions and the terms of the particular issuance.  See Joint Petitioners’ response to 
Staff Set 01-59(g).  
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 110 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Timothy D. Patterson 
McGuireWoods LLP 
________________________________________________________________________    
 
Question No. 110 
 
If NextEra Energy’s assistance in raising capital was important or essential to Dominion Energy 
Virginia, explain why Dominion sought a premium in the transaction, notwithstanding the risk that 
doing so could cause NextEra Energy to terminate negotiations or decline to proceed with the 
transaction. 
 
Response: 
 
Joint Petitioners object to this request as argumentative; rather than seeking discoverable facts, it 
calls upon Joint Petitioners to adopt Clean Virginia’s characterization, interpretation, or conclusion, 
and it improperly assumes facts not established in the record.   
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following supplemental response (Aug. 20, 2026) to Question No. 112 of the First Set of 
Interrogatories and Requests for Production of Documents propounded by Clean Virginia received 
on July 22, 2026, was prepared by or under the supervision of:     
   
Timothy D. Patterson 
McGuireWoods LLP 
________________________________________________________________________    
 
Question No. 112 
 
Please identify all statements from anyone in the financial community in the last five years, 
indicating concern that Dominion would not have access to sufficient capital to address its future 
infrastructure needs in light of increasing demand. 
 
Response: 
 
Joint Petitioners object to the premise of this request, which assumes that Dominion’s ability to raise 
capital is at issue.  Further, Joint Petitioners object to this request as argumentative; rather than 
seeking discoverable facts, it calls upon Joint Petitioners to adopt Clean Virginia’s characterization, 
interpretation, or conclusion, and it improperly assumes disputed facts not established in the record. 
Joint Petitioners further object to this request as it is vague and ambiguous its use of the phrase 
“anyone in the financial community” and overly broad and unduly burdensome with respect to 
seeking third party statements from “anyone in the financial community.” Joint Petitioners further 
object to this request to the extent it seeks information that is not in Joint Petitioners custody, 
possession or control and is equally available to Clean Virginia.   
 
Supplemental Response (Aug. 20, 2026): 
 
Joint Petitioners are not aware of any such statements made to Dominion.  
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following supplemental response (Aug. 20, 2026) to Question No. 113 of the First Set of 
Interrogatories and Requests for Production of Documents propounded by Clean Virginia received 
on July 22, 2026, was prepared by or under the supervision of:     
    
Richard M, Davis, Jr.  
General Manager – Corporate Finance  
Dominion Energy Services, Inc.   
 
As it pertains to legal matters, the following response to Question No. 113 of the First Set of 
Interrogatories and requests for Production of Documents propounded by Clean Virginia, received 
on July 22, 2026, was prepared by or under the supervision of: 
 
Timothy D. Patterson 
McGuireWoods LLP 
________________________________________________________________________    
 
Question No. 113 
 
Please identify all documents and discussions associated the Dominion internal standalone analysis 
that preceded the merger announcement, in which concern was expressed about Dominion’s ability 
to raise capital. 
 
Response: 
 
Joint Petitioners further object to this request as it is potentially overly broad and unduly burdensome 
to the extent that it seeks “all documents and discussions.”  Joint Petitioners object to the premise of 
this request, which assumes that Dominion’s ability to raise capital is at issue.  Further, Joint 
Petitioners object to this request as argumentative; rather than seeking discoverable facts, it calls 
upon Joint Petitioners to adopt Clean Virginia’s characterization, interpretation, or conclusion, and 
it improperly assumes disputed facts not established in the record.   
 
Subject to and without waiving the foregoing objections, Joint Petitioners provide the following 
response: 
 
See Joint Petitioners’ response to Clean Virginia Set 01-10. 
 
Supplemental Response (Aug. 20, 2026): 
 
None.  
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 114 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Jennifer Johnson   
Senior Attorney   
NextEra Energy Resources, LLC  
________________________________________________________________________    
 
Question No. 114 
 
Has NextEra committed to Dominion that, if NextEra had insufficient capital for both its non-utility 
businesses overall and Dominion Energy Virginia, it will always prioritize the equity needs of 
Dominion Energy Virginia? 
 
Response: 
 
See Joint Petitioners’ objections and response to Clean Virginia Set 01-41. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 116 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Sahib Hasan  
Controller - NextEra 
NextEra Energy Resources, LLC 
________________________________________________________________________    
 
Question No. 116 
 
For each NextEra affiliate, including but not limited to FP&L: 
 

a. Describe its business activities; 
 

b. Provide the income statements and balance sheets starting with 2021; and 
 

c. Describe all material risks to customers, including but not limited to all material risks you 
have disclosed to shareholders. 

 
Response: 
 

a. Please see Attachment Clean Virginia Set 01-116 (SH), which provides links to NextEra 
Energy, Inc.’s SEC Form 10-K filings and FPL’s and NEET’s FERC Form 1 filings for the 
years 2021 through 2025. 
 

b. Refer to the response to (a) above.  
 

c. The Form S-4 discusses these matters as potential risks that are common to significant 
business combinations and are required and included in the securities disclosures. The 
inclusion of these risk factors should not be interpreted as an expectation that any particular 
risk will occur or that the companies believe successful integration is unlikely. Rather, the 
companies have established planning and governance processes designed to mitigate these 
potential risks. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 117 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Jennifer Johnson   
Senior Attorney   
NextEra Energy Resources, LLC  
________________________________________________________________________    
 
Question No. 117 
 
For risk identified in response to Question 116(c): 
 

a. Please describe the specific events that would convert the risk into harm to the Dominion or 
its customers. 

 
b. Please state the probability that each event would occur (from 0 to 100%—and explain the 

chosen percentage), and the types of harms it could cause. 
 

c. For each risk, describe the actions you are committing to take to eliminate the risk and thus 
to eliminate the possibility of harm. 

 
Response: 
 
Joint Petitioners object to the premise of this request, which is hypothetical in nature and calls for a 
speculative response.  Joint Petitioners object to this request as overly broad, unduly burdensome, 
and potentially voluminous and cumulative to the extent it seeks “specific events.” Further, Joint 
Petitioners object to the extent the request requires original work to respond. 
 
Subject to and without waiving the foregoing objections, Joint Petitioners provide the following 
response: 
 

a. Unknown as to any specific facts that could or could not take place in the future. 
 

b. Unknown.  
 

c. Any unified risk mitigation measures to post-merger Dominion individually or the combined 
company collectively will have to be evaluated once the transaction is completed.  
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 118 of the First Set of Interrogatories and requests for 
Production of Documents propounded by Clean Virginia, received on July 22, 2026, was prepared 
by or under the supervision of: 
 
Timothy D. Patterson 
McGuireWoods LLP 
________________________________________________________________________    
 
Question No. 118 
 
Please refer to Va. Code § 56-90, stating the Commission “shall be satisfied that adequate service to 
the public at just and reasonable rates will not be impaired or jeopardized”. 
 

a. Identify the specific company officials who will testify that there is zero possibility of harm. 
 

b. Who will be responsible for ensuring that there is zero possibility of harm—not zero harm, 
but zero possibility of harm? 

 
Response: 
 
Joint Petitioners object to the premise of this request, which assumes that Va. Code § 56-90 imposes 
the requirement, standard, or obligation on which the request is based; it does not.  Further, Joint 
Petitioners object to this request as argumentative; rather than seeking discoverable facts, it calls 
upon Joint Petitioners to adopt Clean Virginia’s characterization, interpretation, or conclusion, and 
it improperly assumes disputed facts not established in the record.   
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 123 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Timothy D. Patterson 
McGuireWoods LLP 
________________________________________________________________________    
 
Question No. 123 
 
Please describe the steps that NextEra would have to take to divest Dominion if the Commission 
were to determine that NextEra or Dominion violated a condition of approval. 
 
Response: 
 
Joint Petitioners object to the premise of this request, which is hypothetical in nature and calls for a 
speculative response and legal conclusion.  Further, Joint Petitioners object to this request to the 
extent it calls for Joint Petitioners to state, characterize, or assume any position, view, or intent of 
the Commission.  Joint Petitioners are not the Commission and have no authority to speak on its 
behalf.  To the extent the request seeks such information, it calls for speculation and improperly 
assumes facts not in evidence.   
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 125 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Timothy D. Patterson 
McGuireWoods LLP 
________________________________________________________________________    
 
Question No. 125 
 
Please describe NextEra’s and Dominion’s positions on what should be the consequences to each 
company if the Commission were to find that one or the other company violated a merger condition. 
 
Response: 
 
Joint Petitioners object to the premise of this request, which is hypothetical in nature and calls for a 
speculative response and legal conclusion.  Further, Joint Petitioners object to this request to the 
extent it calls for Joint Petitioners to state, characterize, or assume any position, view, or intent of 
the Commission.  Joint Petitioners are not the Commission and have no authority to speak on its 
behalf.  To the extent the request seeks such information, it calls for speculation and improperly 
assumes facts not in evidence.   
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 129 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Jennifer Johnson   
Senior Attorney   
NextEra Energy Resources, LLC  
________________________________________________________________________    
 
Question No. 129 
 
Please identify which current Dominion practices, if any, is NextEra committing to improve. 
 

a. Please identify what is suboptimal about those current Dominion practices. 
 

b. Please identify the Dominion executives currently responsible for those practices. 
 

c. Please explain why Dominion is not making those improvements on its own, and why it 
cannot make those improvements without being acquired by NextEra. 

 
d. If the Commission today ordered Dominion to make those improvements, without an 

acquisition by NextEra, would the changes occur? If not, why not? 
 

e. Please identify all other changes that NextEra intends to make to Dominion’s current 
practices. 

 
f. Please identify the specific executives responsible for making these changes, the schedule 

for making them, and the consequences for those individuals if they fail to make the changes. 
 

g. Please identify the consequences that the Commission should impose on the combined 
company if the identified improvements do not occur. 

 
Response: 
 
Joint Petitioners object to this request on the grounds that it is vague ambiguous, and overly broad, 
including as to “every benefit,” and calls for speculation.  Joint Petitioners also object to this request 
to the extent it calls for Joint Petitioners to state, characterize, or assume any position, view, or intent 
of the Commission, which rates are subject to the Commission.  Joint Petitioners are not the 
Commission and have no authority to speak on its behalf.    
 
Subject to and without waiving the foregoing objections, Joint Petitioners provide the following 
response: 
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No specific practices have been identified for improvement.  
 

a. Not applicable. 
 

b. Not applicable. 
 

c. Not applicable. 
 

d. Not applicable. 
 

e. None identified.  
 

f. Not applicable.  
 

g. Not applicable.  
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 130 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Prabir Purohit  
Senior Vice President, Strategy and Segment Planning  
Dominion Energy Services, Inc. 
 
Alex Wight 
Director, Corporate Development 
NextEra Energy Resources 
________________________________________________________________________    
 
Question No. 130 
 
At what point, if any, in the process of considering and fashioning this transaction did each company, 
separately and together, study cost savings and management improvements? 
 

a. Who performed the studies? 
 

b. Please identify all instructions or guidance provided to the individuals responsible for 
performing the studies. 

 
Response: 
 
Analyses to identify specific cost savings and/or management improvements were not performed.  
In considering and fashioning this transaction, NextEra did not conduct any formal analysis of cost 
savings and management improvements.  Instead, NextEra considered the information described in 
the forthcoming response to OAG Set 01-81. 
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JOINT PETITIONERS   
Case No. PUR-2026-00112   

Clean Virginia 
First Set 

    
The following response to Question No. 134 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
   
Timothy D. Patterson  
McGuireWoods LLP 
________________________________________________________________________    
 
Question No. 134 
 
Please refer to Paragraph 41 of the Petition. Please provide all evidence, including academic or 
industry studies, showing that an increase in size from existing Dominion to Dominion plus NextEra 
will reduce any purchasing costs, increase any supply-chain leverage, or increase capital efficiency. 
 
Response: 
 
Joint Petitioners object to this request as it is overly broad and unduly burdensome to the extent that 
it seeks “all evidence, including academic or industry studies” with respect to multiple topics.  Joint 
Petitioners further object to this request to the extent it seeks information that is not in Joint 
Petitioners custody, possession or control and is equally available to Clean Virginia.   
  
Subject to and without waiving the foregoing objections, Joint Petitioners provide the following 
response: 
 
See the Direct Testimony of John W. Ketchum.  
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JOINT PETITIONERS   

Case No. PUR-2026-00112   
Clean Virginia 

First Set 
    

The following response to Question No. 166 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on July 22, 2026, was prepared 
by or under the supervision of:     
    
Jennifer Johnson   
Senior Attorney   
NextEra Energy Resources, LLC 
 ________________________________________________________________________    
 
Question No. 166 
 
Does NextEra commit that this acquisition of Dominion will be its last acquisition? 
Please explain. 
 

a. Is there any type of acquisition that NextEra will be willing to commit, in this proceeding, 
never to make—such as an acquisition in a particular industry or country or type of company? 

 
b. If the Commission were to require that NextEra get Commission approval before each future 

acquisition above a particular dollar level, would NextEra withdraw from this present 
proposed transaction? Please explain. 

 
c. Does NextEra believe that no matter what future acquisition it might make, there is no 

possibility of harm or risk of harm to Dominion’s customers from that acquisition? 
 
Response: 
 
Joint Petitioners object to this request to the extent it calls for Joint Petitioners to state, characterize, 
or assume any position, view, or intent of the Commission.  Joint Petitioners are not the Commission 
and have no authority to speak on its behalf.  To the extent the request seeks such information, it 
calls for speculation and improperly assumes facts not in evidence.  Joint Petitioners further object 
to the premise of this request, which is hypothetical in nature and calls for a speculative response on 
future events.   
 
No, as it would be unreasonable for NextEra to make any such commitments. 
 

a. NextEra would have to evaluate any such condition with the full context, facts, and 
circumstances that the Commission presented such a requirement under. 
 

b. NextEra would have to evaluate any such condition with the full context, facts, and 
circumstances that the Commission presented such a requirement under. 
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c. NextEra does not plan to make acquisitions that would be expected to harm Dominion 

customers. 
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Joint Petitioners 
Case No. PUR-2026-00112   

Clean Virginia  
Fourth Set  

    
The following response to Question No. 2 of the Fourth Set of Interrogatories and Requests for 
Production of Documents propounded by Clean Virginia received on September 10, 2026, was 
prepared by or under the supervision of:     
    
Heidi Kirk 
Strategy & Regulatory Project Director 
Florida Power & Light Company    
________________________________________________________________________    
    
Question No. 2 
 
Please refer to NextEra’s commitment to provide job protection for Dominion Energy Virginia 
employees for 18 months following closing: 
 

a.  Does the commitment apply to Dominion Energy Virginia employees whose positions are 
determined by Dominion Energy Virginia management to be no longer necessary? Please 
explain. 

 
b.  If the answer to subpart (a) is yes, please explain the rationale for applying the commitment 

to positions that Dominion Energy Virginia management has determined are no longer 
necessary. 

 
c.  Please explain how the job protection commitment is consistent with the Joint Petitioners’ 

representations that decisions concerning Dominion Energy Virginia’s operations will be 
made by Dominion Energy Virginia. 

 
d.  Please identify the persons responsible for establishing (i) the job protection commitment 

and (ii) the commitment that decisions concerning Dominion Energy Virginia’s operations 
will be made by Dominion Energy Virginia. 

 
Response: 
 

a. Yes. Merger Commitment No. 12 applies to Dominion Employees through the eighteen-
month anniversary of the Effective Time, subject to the exceptions stated in the 
commitment. The commitment provides that NextEra shall not terminate the employment 
of covered Dominion Employees during that period except for cause or material failure to 
satisfactorily perform assigned duties. Thus, a determination that a particular position is no 
longer necessary, standing alone, would not provide an independent basis for termination 
during the 18-month period unless the circumstances also fall within one of the stated 
exceptions. See Exhibit C to the Joint Petition, Merger Commitment No. 12.  

 
b. The 18-month job-protection commitment is a transition-related protection intended to 

provide stability to employees following closing and to preserve the experience and 
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expertise necessary to maintain safe, reliable, and affordable electric service. The 
commitment establishes a temporary protection against merger-related employment 
disruption, subject to the exceptions expressly identified in the commitment. See Joint 
Petitioners’ Response to Clean Virginia Interrogatory Nos. 1-52 and 1-75(b). 

 
c. DEV is a Joint Petitioner and, as such, will be bound by this commitment.    

 
d. The Joint Petitioners’ Merger Commitments were developed and agreed to by the Joint 

Petitioners in connection with the negotiation and structuring of the proposed Merger. The 
commitment regarding Dominion Energy Virginia’s local responsibility for operations is 
likewise a commitment of the Joint Petitioners reflected in Merger Commitment No. 8. 
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JOINT PETITIONERS 
Case No. PUR-2026-00112   

Virginia State Corporation Commission Staff 
First Set 

    
The following response to Question No. 15 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
July 15, 2026, was prepared by or under the supervision of:     
    
Ashley Weber 
Senior Manager, Investor Relations 
NextEra Energy Marketing, LLC 
________________________________________________________________________    
   
Question No. 15 
 
Please refer to Form S-4 at page 83. Please respond to the following:  
 

a. Separately identify and discuss each of the “15 distinct growth drivers balanced across 
regulated and long-term contracted businesses.”  

 
b. Provide supporting calculations for the identified 80% regulated business mix and 90-95% 

regulated and long-term contracted business mix.  
 

c. Provide support for the expectation of demand growth in U.S. electricity of 60% by 2045.  
 

d. Provide a breakdown of the 130 gigawatts of large load customers across the United States, 
by state and by utility provider (e.g., DEV, Dominion Energy South Carolina, etc.).  

 
Response: 
 

a. As a result of the significant energy infrastructure demand in the 
U.S., NextEra has identified the below 15 ways that will result in its combined businesses 
growing. In its regulated businesses, NEE expects to invest capital for the benefit of its 
customers in order to meet that growth efficiently.  
 

Florida Power & Light  A growing economy, population 
and increased demand  supports continued smart 
infrastructure 
investments while maintaining a safe and 
efficient system   

FPL Large Load  A recently approved large load tariff that will 
enable new growth through large load 
customers while protecting the general body of 
ratepayers.  

Dominion Energy VA & NC  Two of the fastest growing states in terms of demand. 
Capital will be invested for the benefit of 
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customers to support that growth 
while maintaining a safe and efficient system.  

Dominion Energy SC   One of the fastest growing states by both population 
and demand. Capital will be invested for the 
benefit of customers to support that growth 
while maintaining a safe and efficient system.  

Dominion Energy Large 
Load  

 Significant investment and capital needs to support 
unprecedented growth in the Dominion zone.  

Electric Transmission  NextEra Energy Transmission (NEET) plans to expand 
regulated transmission infrastructure needed to 
connect new generation, relieve congestion and 
support growing electricity demand across U.S.  

Gas Transmission  Energy Resources expects to expand its regulated 
natural-gas pipeline portfolio as additional gas-
fired generation and large loads increase demand 
for firm fuel transportation across the U.S..  

Renewables  Energy Resources expects continued 
demand for  renewables as utilities, corporations 
and large load customers seek low-cost 
generation and clean-energy solutions.   

Battery Storage  Battery storage is positioned as a fast-to-deploy 
resource that can provide capacity, improve 
reliability, reduce congestion and firm renewable 
generation across U.S..  

Gas Generation  New gas-fired generation is expected to provide 
reliable, dispatchable power for large-load 
customers and support “bring your own 
generation” solutions.   

Nuclear  Nuclear growth includes recommissioning Duane 
Arnold and evaluating advanced nuclear 
technologies.   

NextEra Energy Resources 
Large Load  

Energy Resources plans to develop large-scale power 
and data-center hubs with all forms of energy by 
combining generation, transmission, 
pipelines, storage and customer-supply 
capabilities.  

Recontracting PPAs  Higher market power prices create an opportunity to 
renew expiring renewable and nuclear contracts 
at rates above the portfolio’s existing contract 
prices.   

Customer Supply  Energy Resources’ national customer relationships, 
physical energy capabilities and market insight 
create an opportunity in a period of increased 
demand.  

Artificial Intelligence  AI enables NextEra to create value through operating 
efficiencies and new commercial products.   
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b. The table below provides NextEra's estimate of pro forma business mix for 2027. Business 
mix is a non-GAAP rating agency metric based on rating agency adjustments to EBITDA.  
 

Regulated Pro-Forma Business Mix    2027  
 Dominion Energy Virginia EBITDA Pro-Forma   $8,337   
 Dominion Energy South Carolina EBITDA Pro-Forma   $1,577   
 FPL EBITDA Pro-Forma   $12,117   
 Other Regulated EBITDA Pro-Forma   $608   
 Regulated EBITDA Pro-Forma   $22,639   
 Total EBITDA Pro-Forma   $26,800   
 Regulated Business Mix Pro-Forma   84.5%   
    
 Regulated and Long-Term Contracted Pro-Forma Business Mix    2027  
 Regulated EBITDA Pro-Forma   $22,639   
 Long-Term Contracted EBITDA Pro-Forma   $2,302   
 Regulated and Long-Term Contracted EBITDA Pro-Forma   $24,941   
 Total EBITDA Pro-Forma   $26,800   
 Regulated and Long-Term Contracted Business Mix Pro-Forma   93.1%  

 
 

c. The calculation for the 60% growth in US electricity demand is shown below.  
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d. Breakdown of the 130 GW of large load customers across the United States, by state and by 
utility provider (e.g., DEV, Dominion Energy South Carolina, etc.) provided below. 
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JOINT PETITIONERS 
Case No. PUR-2026-00112   

Virginia State Corporation Commission Staff 
First Set 

 
The following response to Question No. 16 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
July 15, 2026, was prepared by or under the supervision of:     
    
 
Prabir Purohit 
Senior Vice President, Strategy and Segment Planning 
Dominion Energy Services, Inc. 
 
Jennifer Johnson  
Senior Attorney 
NextEra Energy Resources, LLC 
________________________________________________________________________    
   
Question No. 16 
 
Please refer to Form S-4 at page 86. Please separately identify and discuss in detail the “significant 
risks inherent in integrating the operations of Dominion Energy with NextEra Energy.”  
 
Response: 
 
This statement is a generic reference to the general and inherent risk associated with a business 
transaction of the scope and scale of this proposed Merger.  It is not intended to and does not identify 
any particular concern or risk factor associated with the transaction.   
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JOINT PETITIONERS 

Case No. PUR-2026-00112   
Virginia State Corporation Commission Staff 

First Set 
    

The following response to Question No. 23 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
July 15, 2026, was prepared by or under the supervision of:     
    
Meredith Quick 
Executive Direct Corporate Development & Strategy 
NextEra Energy Project Management, LLC 
________________________________________________________________________    
   
Question No. 23 
 
Did DEI and NextEra consider establishing a bankruptcy remote special purpose entity (“SPE”) to 
ring fence DEV and other regulated businesses of DEI from NextEra’s unregulated operations (see, 
e.g., the establishment of Wrangler SPE by Washington Gas Light Company in Case No. PUR-2017-
00049)? Please discuss in detail and identify any pros and cons of establishing such an SPE in 
connection with the proposed merger of DEI and NextEra.  
 
Response: 
 
No. As discussed in the testimony of Joint Petitioner witness Dunne, there are multiple safeguards to 
protect DEV ratepayers from any business and financial risks associated with the operations of other 
regulated and unregulated businesses of DEI and NextEra.  See responses to Staff Questions 1-21 and 
1-22.  The Joint Petitioners submit that use of a SPE to further ring-fence and isolate DEV is 
unnecessary and, moreover, could eliminate the improved credit metrics of Dominion Energy Virginia 
that are a direct result of the combined company as further discussed on page 12 of the direct testimony 
of Joint Petitioner witness Dunne. 
 
For the Alta Gas/Washington Gas merger, the concern driving use of an SPE was that Alta Gas's 
weaker credit profile was going to lead to a credit downgrade for WGL, which it did, and that further 
protection was appropriate in the event that Alta Gas's credit profile worsened and threatened to 
further negatively impact WGL's credit rating.  For that transaction, ring-fencing and the use of an 
SPE was an appropriate mechanism to attempt to isolate WGL's credit rating from that of its weaker 
parent corporation.  In this case, Dominion is expected to benefit from closer credit linkage to its 
merger partner, since NEE is a higher-ranked entity.  As stated in Mr. Dunne’s 
testimony, Dominion Energy Virginia expects a one-notch credit upgrade from this linkage. Creating 
structural barriers to credit linkage, as could be the case with strict ring fencing and the imposition of 
a bankruptcy—remote SPE, could hinder Dominion's achievement of a credit benefit from the 
transaction.  
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JOINT PETITIONERS 
Case No. PUR-2026-00112   

Virginia State Corporation Commission Staff 
First Set 

    
The following response to Question No. 39 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
July 15, 2026, was prepared by or under the supervision of:     
    
Alex Wight   
Director, Corporate Development  
NextEra Energy Resources, Inc.  
________________________________________________________________________    
   
Question No. 39 
 
Please provide a list of all proposed mergers involving NextEra in the past 20 years (including names 
of parties, jurisdiction, type of merger and total value/cost of the merger). Identify both completed 
and failed/not completed mergers. For the latter, provide a narrative explaining the reasons those 
mergers failed or were not completed.  
 
Response: 
 
Please see the table below for a list of signed regulated utility transactions involving NEE in the past 
20 years: 
 

Target  Acquirer  Utility Jurisdiction  Type  Enterprise 
Value  Status  Case 

Number  Description  

Constellation  FPL Group, 
Inc.  

Maryland PSC  
Texas PUCT  Merger  ~$16 B  Not 

Completed  

Docket No. 
9054  
   
Docket No. 
32397  

The Maryland commission denied 
the transaction due to a 72% 
increase in residential rates that 
occurred in the summer of 
2006 before the transaction was 
expected to close and, as such, had 
nothing to do with the proposed 
combination.  That increase in 
residential rates was solely-
related to a six-year residential 
transition to competition as part of 
deregulation in the state of 
Maryland.  

Hawaiian 
Electric 
Industries, Inc.  

NextEra 
Energy, 
Inc.  

Hawaii Public 
Utilities 
Commission  

Merger  ~$4 B  Not 
Completed  

Docket No. 
2015-0022  

As part of the transaction and a 
condition to close, pre-approval of 
a new, transformational generation 
plan was required to eliminate oil 
fired generation.  
   
The generation plan was denied, 
thus the transaction never closed.    

Oncor Electric 
Delivery Co., 
LLC  

NextEra 
Energy, 
Inc.  

Public Utility 
Commission of 
Texas  

Merger  ~$18 B  Not 
Completed   

Docket No. 
46238  

NextEra Energy 
previously sought to acquire Oncor 
Electric Delivery Company 
through the bankruptcy 
proceedings involving Energy 
Future Holdings. The proposed 
transaction required approval from 
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the Public Utility Commission of 
Texas. The Commission denied 
the application, concluding that the 
transaction structure, as proposed, 
did not satisfy the applicable 
public interest standard. Following 
the Commission's denial and the 
exhaustion of rehearing 
proceedings, the merger agreement 
was terminated and the transaction 
was not consummated.  

Gulf Power 
Company  

NextEra 
Energy, 
Inc.  

Florida Public 
Service 
Commission  

Acquisition  ~$6 B  Completed  Docket No. 
20210015  

NEE successfully closed the Gulf 
Power transaction.  

Florida City 
Gas  

NextEra 
Energy, 
Inc.  

Florida Public 
Service 
Commission  

Acquisition  ~$0.5 B 
(~$530 M)  Completed  Docket No. 

20220069  

NEE successfully closed the 
Florida City Gas 
transaction.  Florida City Gas was 
sold to Chesapeake Utilities in 
November 2023.  

Santee Cooper  
NextEra 
Energy, 
Inc.  

South Carolina 
Department of 
Administration  

Acquisition  
  ~$10 B  Not 

Completed   N/A   

As part of the transaction and a 
condition to close, pre-approval of 
a new, transformational generation 
plan was required to eliminate coal 
fired generation.  
   
The generation plan was not 
agreed to, thus the transaction 
never closed.   
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JOINT PETITIONERS 
Case No. PUR-2026-00112   

Virginia State Corporation Commission Staff 
First Set 

   
The following response to Question No. 50 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
July 15, 2026, was prepared by or under the supervision of:     
    
Jae Woo Park 
Associate General Counsel 
NextEra Energy Project Management, LLC 
________________________________________________________________________    
   
Question No. 50 
 
Following the proposed merger, who would have the ultimate decision-making authority over 
DEV?  
 
Response: 
 
Following the consummation of the Mergers, NextEra Energy’s board of directors and NextEra 
Energy would provide parent-company governance and oversight of the combined enterprise in a 
manner analogous to the role Dominion Energy and its board serves today with respect to DEV. That 
governance role includes oversight of enterprise-level strategy, compliance and risk management, 
capital investment and financing as well as other industry-standard roles and responsibilities.  

As is the case today, DEV would continue to maintain local decision-making authority over matters 
within its existing scope of responsibility, including day-to-day utility operations, local regulatory 
matters, customer service, reliability, and other business decisions appropriately managed at the 
DEV level. 
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JOINT PETITIONERS 
Case No. PUR-2026-00112   

Virginia State Corporation Commission Staff 
First Set 

   
The following response to Question No. 52 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
July 15, 2026, was prepared by or under the supervision of:     
    
Jennifer Johnson   
Senior Attorney 
NextEra Energy Resources, LLC 
________________________________________________________________________    
   
Question No. 52 
 
Has NextEra, FP&L or any other affiliate been subject to compliance or enforcement orders issued 
by a regulatory agency or court within the past 15 years? Please provide a narrative describing each 
such order, including the jurisdiction and case number.  
 
Response: 
 
Yes.  Florida Power & Light Company and certain other NextEra Energy affiliates were subject to 
compliance or enforcement orders issued by a regulatory agency or court within the past 15 years as 
summarized below: 
 
FERC 
 

September 30, 2011 
Florida Power & Light Company 
FERC review of NERC Reliability Standards enforcement under FPA § 215 
Docket No. NP11-266-000 

• FERC issued an Order of No Further Review of NERC/FRCC Penalty Settlement 
$38,000 for various non-compliance for CIP Standards self-reports and audit 
findings 

 
October 26, 2012 
NextEra Energy Resources, LLC 
FERC review of NERC Reliability Standards enforcement under FPA § 215 
Docket No. NP12-47-000 

• FERC issued an Order of No Further Review of NERC/NPCC Penalty Settlement 
$0 for non-compliance CIP patch management documentation requirements 

 
October 30, 2013 
Florida Power & Light Company 
FERC review of NERC Reliability Standards enforcement under FPA § 215 
Docket No. NP13-57-000 

• FERC issued an Order of No Further Review of NERC/FRCC Penalty Settlement 
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$108,000 for various non-compliance for CIP Standards self-reports and audit 
findings 

 
January 29, 2014 
NextEra Energy Resources, LLC 
FERC review of NERC Reliability Standards enforcement under FPA § 215 
Docket No. NP14-13-000 

• FERC issued an Order of No Further Review of NERC/MRO Penalty Settlement 
$45,000 for non-compliance protection system maintenance documentation 
requirements 

 
May 29, 2014 
NextEra Energy Resources, LLC 
FERC review of NERC Reliability Standards enforcement under FPA § 215 
Docket No. NP14-40-000 

• FERC issued an Order of No Further Review of NERC/NPCC & TRE Penalty 
Settlement $0 for non-compliance with CIP standards firewall documentation 
requirements 

 
August 13, 2014 
Florida Power & Light Company; audit scope also covered nuclear-decommissioning-trust 
reporting by three NextEra Energy Resources subsidiaries FERC; federal electric-
transmission and reporting jurisdiction 
Docket No. PA13-4-000 Delegated letter order  

• FERC approved a final compliance-audit report concerning FPL’s Open Access 
Transmission Tariff administration. After NextEra Energy, Inc. disclosed a nuclear-
decommissioning-trust reporting issue involving three NextEra Energy Resources 
subsidiaries, FERC added that issue to the audit. The report identified deficiencies 
in transmission-service processing, billing, and reporting and required corrective 
action. No civil penalty was imposed. 

 
July 29, 2016 
Florida Power & Light Company 
FERC review of NERC Reliability Standards enforcement under FPA § 215 
Docket No. NP16-19-000 156 FERC ¶ 61,077 

• FERC issued an Order of No Further Review of NERC/FRCC’s Notice of Penalty, 
allowing a $100,000 penalty against FPL for violating FAC-003-3 R2, a 
transmission-vegetation-management requirement, to become effective. 

 
August 30, 2019 
Florida Power & Light Company 
FERC review of NERC Reliability Standards enforcement under FPA § 215 
Docket No. NP19-10-000 168 FERC ¶ 61,137 

• FERC issued notice that it will not further review NERC’s Notice of Penalty and 
Settlement Agreement, allowing a $1 million dollar penalty against URE for 
violations of NERC CIP reliability standards, to take effect. 
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April 15, 2022  
Florida Power & Light Company 
FERC; public-utility accounting, reporting, and tariff-compliance jurisdiction 
Docket No. FA21-6-000 Accession No. 20220415-3012 

• FERC approved an uncontested financial-audit report containing four accounting 
and reporting findings and ten corrective recommendations under the Uniform 
System of Accounts, FERC Form No. 1, and FPL’s OATT. No civil penalty was 
imposed. 

 
December 29, 2022 
Florida Power & Light Company 
FERC review of NERC Reliability Standards enforcement under FPA § 215 
Docket No. NP23-6-000 

• FERC issued an Order of No Further Review of NERC/SERC Penalty Settlement of 
$3 million, for CIP Standards noncompliance related to asset firewall rule 
documentation, configuration management, patch management and documentation 
of restoration procedures.  

 
April 30, 2024 
Florida Power & Light Company 
FERC review of NERC Reliability Standards enforcement under FPA § 215 
Docket No. NP24-7-000 

• FERC issued an Order of No Further Review of NERC/SERC Penalty Settlement 
$325,000, for CIP Standards related to access management. 

 
August 8, 2024 
Arlington Energy Center III, LLC, et al. 
Seven indirect NextEra Energy Resources and/or NextEra Energy Partners subsidiaries 
FERC; CAISO Tariff enforcement under federal power-market jurisdiction 
Docket No. IN24-10-000 188 FERC ¶ 61,117 

• FERC approved a settlement with Arlington Energy Center III, Blythe Solar 110, 
Blythe Solar III, Blythe Solar IV, Desert Sunlight 250, Sunlight Storage, and 
McCoy Solar. The companies admitted deviations from CAISO dispatch 
instructions while providing ancillary services and agreed to a $105,000 civil 
penalty, $381,724 in a payment to CAISO, and compliance monitoring. 

 
August 21, 2024 
NextEra Energy Transmission, LLC and audited subsidiaries 
FERC; public-utility accounting, tariff, and acquisition-condition compliance jurisdiction 
Docket No. PA23-2-000 Accession No. 20240821-3003 

• FERC approved a compliance-audit report finding five areas of noncompliance 
involving acquisition conditions, tariff requirements, the Uniform System of 
Accounts, and Form No. 1 reporting. The companies accepted 22 recommendations, 
made refunds to Commission-jurisdictional customers, and revised accounting and 
reporting procedures. No civil penalty was stated. 

 
May 23, 2025 
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Florida Power & Light Company 
FERC review of NERC Reliability Standards enforcement under FPA § 215 
Docket No. NP25-11-000 Accession No. 20250523-3012 

• FERC issued a Notice of No Further Review of NERC/SERC’s Notice of Penalty, 
allowing a $120,000 penalty against FPL for violating FAC-008-5 R6, concerning 
facility ratings, to become effective. 

 
NRC 
 

EA-20-043 
EA-20-150 
Turkey Point Nuclear Generating Station, Unit Nos. 3 and 4 
$150,000 
04/06/2021 

• On April 6, 2021, the NRC issued a Notice of Violation and Proposed Imposition of 
a Civil Penalty in the amount of $150,000 to the Florida Power & Light Company 
for a Severity Level III problem at Turkey Point Nuclear Generating Station.  The 
enforcement action is the result of two separate investigations completed by the 
NRC’s Office of Investigations.  The first investigation determined that three 
mechanics willfully falsified the inspection and maintenance of a safety-related 
check valve in the auxiliary feedwater system.  This event occurred in January 
2019.  The second investigation determined that two technicians, a supervisor and a 
manager, willfully failed to inform control room staff that maintenance had been 
performed on the wrong unit’s Chemical and Volume Control System charging 
pump.  This second event occurred in July 2019.  As a result of these two 
investigations, the staff identified two violations of 10 CFR 50.9(a), “Completeness 
and Accuracy of Information,” and a violation of 10 CFR 50, Appendix B, Criterion 
XVII, “Quality Assurance Records.”  

 
EA-16-099 
Turkey Point 3 & 4 
10/10/2016 

• On October 10, 2016, the NRC issued a Notice of Violation to Florida Power & 
Light for a Severity Level III violation involving Turkey Point Nuclear Plant's 
failure to maintain complete and accurate records as required by 10 CFR 50.9(a). 
Specifically, on multiple occasions between November 2014 and April 2015, Fire 
Watch Shift Supervisors initialed and signed hourly fire watch logs indicating that 
hourly fire watches had been completed, with all required areas checked, when on 
multiple occasions some areas had not been checked or hourly fire watches had not 
been performed at all.  

 
EA-12-001 
Turkey Point 3 & 4 
$140,000 
04/09/2012 

• On April 9, 2012, the NRC issued a Notice of Violation associated with a White 
Significance Determination Process (SDP) finding and a Severity Level III violation 
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with a Proposed Imposition of Civil Penalty in the amount of $140,000 to Florida 
Power and Light Company (FPL). The White Finding was issued for the failure of 
Turkey Point personnel to maintain the effectiveness of their emergency plan, as 
required by 10 CFR 50.54(q) and 10 CFR 50.47(b), and the Severity Level III 
violation and Civil Penalty were issued for FPL’s failure to make an eight hour 
report, as required by 10 CFR 50.72(b)(3)(xiii). Specifically, from December 4, 
2010, to July 13, 2011, and from October 10 to October 28, 2011, FPL failed to 
follow and maintain the effectiveness of its emergency plan when portions of the 
Technical Support Center (TSC) ventilation system were removed from service for 
maintenance, without compensatory measures. FPL failed to report this condition as 
required from December 4, 2010, to July 13, 2011. 

 
EA-18-066 
St. Lucie Nuclear Power Plant 
09/12/2019 

• On September 12, 2019, the NRC issued a Notice of Violation and Proposed 
Imposition of Civil Penalty (CP) in the amount of $232,000 to Florida Power and 
Light (FPL, Licensee) for a Severity Level II violation of NRC requirements 
involving employee protection. The violation involved a company executive 
deliberately discriminating against a contract employee for engaging in a protected 
activity in the Spring of 2017. Specifically, a contract employee who raised safety 
concerns during the St. Lucie Nuclear Plant (St. Lucie) refueling outage had a 
scheduled work assignment to the Turkey Point Nuclear Plant cancelled shortly 
after submitting a condition report at St. Lucie. The NRC determined that the 
actions of FPL management were, in part, based on the contractor's engagement in a 
protected activity. 

 
EA-14-131 
Saint Lucie Plant 
11/19/2014 

• On November 19, 2014, the NRC issued a Notice of Violation associated with a 
White Significance Determination Process finding to the Florida Power and Light 
Company (FPL or licensee) for a violation identified at its St. Lucie Plant. The 
violation involved the failure to comply with Title 10 of the Code of Federal 
Regulations (10 CFR) Part 50, Appendix B, Criterion III, "Design Control" and 
Criterion XVI, "Corrective Action." Specifically, the licensee failed to install 
internal flood barriers in conduits that penetrated the Unit 1 Reactor Auxiliary 
Building (RAB) exterior wall at elevations below the design flood height and did 
not to identify the missing barriers during flooding walkdowns performed in 
response to the NRC's "Request for Information Pursuant to 10 CFR 50.54(f) 
Regarding Recommendations 2.1, 2.3, and 9.3, of the Near-Term Task Force 
Review of Insights from the Fukushima Dai-ichi Accident." The missing flood 
barriers were identified when the St. Lucie site experienced a period of unusually 
heavy rainfall on January 9, 2014, and approximately 50,000 gallons of water 
entered the RAB through two of the degraded conduits. The NRC also issued a 
Severity Level III Notice of Violation to FPL for a violation of 10 CFR 50.9(a) 
involving the licensee's failure to provide the NRC with complete and accurate 
information in its 10 CFR 50.54(f) response and a 10 CFR 50.73 report that 
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described the safety significance of the degraded and missing flood penetration 
seals. 

 
EA-14-237 
Duane Arnold 
04/16/2015 

• On April 16, 2015, the NRC issued a Notice of Violation associated with a White 
Significance Determination Process finding to NextEra Energy Duane Arnold, LLC 
(licensee) for a violation identified at its Duane Arnold Energy Center involving the 
failure to comply with 10 CFR 50, Appendix B, Criterion IX, "Control of Special 
Processes" which required the licensee to maintain measures to assure that special 
processes are controlled and accomplished by qualified personnel using qualified 
procedures in accordance with applicable codes, standards, specifications, criteria, 
and other special requirements.  Specifically, between November 5 and 10, 2012, 
the licensee did not adequately control the application of the torus coating, a special 
process, because the requirements associated with wet film thickness measurements 
and conditions for recoat application were not contained in design specifications 
and vendor documentation, nor were they included in qualified procedures.  The 
licensee’s failure to establish adequate quality controls during the application of a 
torus coating resulted in an unqualified torus coating in excess of the emergency 
core cooling system suction strainer design debris loading margin.  This finding did 
not present an immediate safety concern because the unqualified torus coating in 
excess of the design margin was removed during an outage before the reactor 
resumed operation. 

 
EA-13-223 
Duane Arnold 
02/11/2014 

• On February 11, 2014, the NRC issued a Notice of Violation (NOV) to NextEra 
Energy Duane Arnold, LLC for a violation of Technical Specification 3.5.3, 
"Reactor Core Isolation Cooling (RCIC) System", associated with a White 
Significance Determination Process finding involving the failure of Duane Arnold 
personnel to perform an immediate operability determination in accordance with 
NextEra's procedures.  Specifically, on June 21, 2013, Duane Arnold personnel 
failed to consider the degraded speed indication's impact on RCIC operability.  As a 
result, the RCIC system was inoperable from June 21, 2013, to August 24, 2013. 

 
EA-13-182 
Duane Arnold 
12/18/2013 

• On December 18, 2013, the NRC issued a Notice of Violation (NOV) to NextEra 
Energy Duane Arnold, LLC for a violation of 10 CFR Part 50, Appendix B, 
Criterion V, “Instructions, Procedures, and Drawings,” associated with a White 
Significance Determination Process finding involving the failure of Duane Arnold 
personnel to prescribe a work instruction of a type appropriate to the circumstances 
for the re-assembly of the ‘A’ standby diesel generator lube oil heat exchanger. 
Specifically, on October 18, 2012, the licensee completed work order 40132858, 
which replaced the ‘A’ standby diesel generator lube oil heat exchanger tube 
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bundle. The work order did not contain a specific and detailed sequence for re-
assembly of the heat exchanger and connected piping system to achieve uniform 
and appropriate compression of the tube bundle-to-shell gasket. This contributed to 
the failure of the tube bundle-to-shell gasket during a maintenance run of the engine 
on March 8, 2013, rendering the ‘A’ standby diesel generator unavailable. 

 
EA-13-125 
Point Beach Nuclear Plant 
08/09/2013 

• On August 9, 2013, the NRC issued a Notice of Violation (NOV) to NextEra 
Energy, Point Beach, LLC for a violation of 10 CFR Part 50, Appendix B, Criterion 
V, "Instructions, Procedures, and Drawings," associated with a White Significance 
Determination Process finding involving the failure of Point Beach personnel to 
have a procedure appropriate to the circumstances to address flooding as described 
in the Final Safety Analysis Report (FSAR). Specifically, from January 19, 1996, to 
March 13, 2013, procedure PC 80 Part 7, "Lake Water Determination," as 
implemented, would not protect safety-related equipment in the turbine building or 
pump house because the procedure: (1) did not appropriately prescribe the 
installation of barriers such that gaps between the barriers were eliminated to 
prevent water intrusion, (2) did not protect equipment by requiring barriers to be 
placed in front of the doors, from 1996 to 2008, as described in the FSAR, and (3) 
did not require the barriers to protect the plant to an elevation of at least 9 feet as 
described in the FSAR. 

 
EA-12-220 
Point Beach 1 
01/02/2013 

• On January 2, 2013, the NRC issued a Notice of Violation to NextEra Energy Point 
Beach, LLC for a violation of Title 10 of the Code of Federal Regulations, Part 50, 
Appendix B, Criterion V, "Instructions, Procedures, and Drawings," associated with 
a White Significance Determination Process finding involving the failure of Point 
Beach personnel to prescribe maintenance on the safety-related turbine driven 
auxiliary feedwater (TDAFW) pump, an activity affecting quality, by documented 
instructions of a type appropriate to the circumstances. Specifically, Work Order 
40101094 used to perform maintenance on the TDAFW pump specified a first time 
evolution of unbolting the steam exhaust piping to the turbine, aligning the turbine 
to the pump, and then re-bolting the steam piping to the turbine. The documented 
instructions were not appropriate to the circumstances in that they did not ensure the 
final turbine-to-pump alignment was performed after the bolting of the steam 
exhaust piping to the turbine flange. This led to the failure of the turbine-to-pump 
coupling on May 21, 2012. 

 
EA-12-106 
Point Beach 1 & 2 
07/24/2012 

• On July 24, 2012, the NRC issued a Notice of Violation to NextEra Energy Point 
Beach, LLC for a violation of 10 CFR 50.47(b)(10) associated with a White 
Significance Determination Process finding involving the failure of Point Beach 
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personnel to develop and have in place guidelines for the choice of protective 
actions during an emergency that were consistent with Federal guidance. 
Specifically, an apparent logic error in a Point Beach emergency planning 
implementing procedure required the emergency director to revisit the question of 
impediments to evacuation after a prior decision to evacuate affected downwind 
sectors had been implemented by local authorities, resulting in a contradictory 
recommendation for sheltering being given during an exercise. 

 
EA-12-093 
Seabrook 1 
08/07/2012 

• On August 7, 2012, the NRC issued a Notice of Violation to NextEra Energy 
Seabrook, LLC. (Seabrook) for a violation of 10 CFR 50.54(q)(2), associated with a 
White Significance Determination Process finding involving Seabrook's failure to 
identify an performance weakness during the post-exercise critique. Specifically, 
Seabrook did not identify as a weakness that an incorrect initial Protective Action 
Recommendation (PAR) had been developed and communicated to the state 
response organizations. The initial PAR was incorrect for the exercise actual 
condition (i.e., no release in progress). 

 
ENVIRONMENTAL 

United States of America v. ESI Energy, LLC, Docket No. 22-CR-048-KHR, District of 
Wyoming.  The United States and ESI Energy entered into a Plea Agreement to resolve 
charges against ESI Energy of three misdemeanor violations of the Migratory Bird Treaty 
Act. The Court accepted the Plea Agreement and imposed sentence on April 5, 2022. 

FPL Kayak Solar Energy Center Consent Order.  Florida Department of Environmental 
Protection Consent Order No. OGC-26-0296 (Mar. 2026).  Consent Order resolving 
discharge of sediment into wetlands and surface water during construction of a solar 
facility.  Restoration activities were completed and civil penalty and costs paid. 

FPL Sparkleberry Solar Energy Center Consent Order.  Florida Department of 
Environmental Protection Consent Order No. OGC-25-1509 (Sep. 2025).  Consent Order 
resolving failure to maintain pollution control devices resulting in surface water and 
wetland impacts at solar facility.  Civil penalty and costs paid. 

FPL Cypress Pond Solar Energy Facility Consent Order.  Florida Department of 
Environmental Protection Consent Order No. OGC 24-1368 (Aug. 2025).  Consent Order 
resolving unauthorized wetland impacts at a solar facility.  Civil penalty and costs paid. 

FRP Gadsden County Solar Facility Consent Order.  Florida Department of Environmental 
Protection Consent Order No. OGC-24-2597 (May 2025).  Consent Order resolving failure 
to maintain a pollution control device and unauthorized wetland impacts at a solar facility.  
Civil penalty and costs paid.  

FPL Cotton Creek Solar Energy Facility Consent Order.  Florida Department of 

Staff 1-52

Page 70



  

Environmental Protection Consent Order No. OGC-23-1898 (April 2025).  Consent Order 
resolving discharge of sediment into wetlands and surface water during construction of a 
solar facility.  Restoration activities were completed and civil penalty and costs paid. 

Genesis Solar Facility Settlement Agreement and Release.  California Energy Commission 
(October 2024).  Settlement agreement resolving construction of heavy equipment carport 
without proper state approval.  Civil penalty and costs paid. 

Petroleum Products Corporation Consent Decree.  Environmental Protection Agency Case 
# 91-cv-02014 BLOOM (June 2024).  Consent decree resolving FPL 2.5% PRP obligations 
for superfund site located in Pembroke Park Florida.  Restoration activities were completed 
and civil penalty and costs paid. 

Pure Earth Settlement Agreement.  Environmental Protection Agency Settlement 
Agreement Index No. CERCLA02-2024-2015 (February 2024).  Settlement agreement 
resolves FPL de minimis contribution for the Pure Earth Recycling , Inc. superfund site in 
Vineland, NJ.  Restoration activities were completed and civil penalty and costs paid. 

NextEra Energy Resources Vansycle Wind Administrative Order.  State of Washington 
Department of Health Administrative Order No. 2024-NCV-0004 (February 2024). 
Administrative Order related to public water system exceedances for Nitrate maximum 
contaminant levels (MCL). Upgrades required to the water system to remediate levels 
below MCL are in place. Currently working to close issue with the State. 

FPL Gulf Clean Energy Center Consent Order.  Florida Department of Environmental 
Protection Consent Order No. OGC-23-1297 (Sep. 2023).  Consent Order resolving self-
reported Nitrogen Oxides emissions exceeding a permit limit associated with combustion 
turbine operations.  Civil penalty and costs paid. 

FPLES Broward Intracoastal Boring Consent Order. Florida Department of Environmental 
Protection Consent Order No. OGC-23-0722 (July 2023).  Consent order resolving 
unpermitted horizontal directional drilling.  Civil penalty and costs paid. 

FPL Sawgrass Solar Energy Center Consent Orders.  Florida Department of Environmental 
Protection Consent Order No. OGC-22-2130 (Aug. 2022) and Amended Consent Order 
(Nov. 2025).  Consent Orders resolving self-reported unauthorized wetland impacts at a 
solar facility.  Permit modifications completed and civil penalty and costs paid. 

Fort Myers Consent Order.  Florida Department of Environmental Protection Consent 
Order No. 22-0461 (April 2022).  Consent order resolving violations associated with 
improper waste management.  Civil penalty and costs paid. 

FPL Gulf Clean Energy Center Consent Order. Florida Department of Environmental 
Protection Consent Order No. OGC88-0471 (May 1989, amended in  May 2012, June 
2016, and February 2021).  Consent order resolving arsenic contamination in soil and 
groundwater from substation construction.  Project is on-going.   
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Yamato Scrub Settlement Agreement.  Palm Beach County ERM NA-2020-002 
(September 2020).  Settlement agreement resolving unpermitted hardening work conducted 
in a protected area.  Civil penalty and costs paid. 

Juno Dunes Consent Agreement.  Palm Beach County ERM NA-2020-001 (May 2020).  
Consent agreement resolving unpermitted restoration work being conducted in a protected 
area.  Civil penalty and costs paid. 

FPL Gulf Clean Energy Center Consent Order. Florida Department of Environmental 
Protection Consent Order No. OGC 20-017 (May 2020).  Consent order resolving 
unpermitted wastewater discharge. Restoration activities were completed and civil penalty 
and costs paid. 

Coconut Creek Consent Order.  Florida Department of Environmental Protection Consent 
Order No. OGC-20-0013 (February 2020).  Consent order resolving unpermitted activity in 
wetlands.   

FPL Wetland Consent Order.  Florida Department of Environmental Protection Consent 
Order No. 20-0013 (February 2020).    Consent order resolving unpermitted wetland 
activity. Civil penalty and costs paid. 

FPL Port West Properties Consent Order. Florida Department of Environmental Protection 
Consent Order No. OGC-18-1160 (September 2018). Consent Order resolving missed 
analytical monitoring during a sampling event for specific parameters related to stormwater 
discharge. Civil penalty and costs paid. 

Port West Properties Consent Order.  Florida Department of Environmental Protection 
Consent Order No. 18-1160 (August 2018).  Consent order resolving violations associated 
with improper waste management.  Civil penalty and costs paid. 

FPL Gulf Clean Energy Center Consent Order. Florida Department of Environmental 
Protection Consent Order No. OGC 17-1224 (January 2018).  Consent order resolving 
unpermitted discharge of wastewater to surface water.  Restoration activities were 
completed and civil penalty and costs paid. 

FPL Lauderdale Plant Consent Order.  Florida Department of Environmental Protection 
Consent Order No. OGC-17-0116 (April 2017).  Consent Order resolving unauthorized 
discharge of plant closed cooling water into surface water. Closure through in-kind project 
on-site. 

FPL Gulf Clean Energy Center Consent Order. Florida Department of Environmental 
Protection Consent Order No. OGC 16-150 (Sep. 2016).  Consent order resolving 
unpermitted discharge of wastewater to groundwater.  Restoration activities were 
completed and civil penalty and costs paid. 

Ludlam Pineland Consent Agreement.  Miami-Dade County Folio #33-5023-000-0580 
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(November 2014).  Consent agreement resolving Uniform Civil Violation (UCV) Notices 
#B167351 and #167352 for unpermitted tree removal in protected area.   Civil penalty and 
costs paid. 

NextEra Energy Resources Wyman Plant Consent Agreement.  Maine Department of 
Environmental Protection Consent Agreement No. 2012-054-A (November 2012) with FPL 
Wyman Energy LLC. Consent Agreement related to air emission exceedances from the aux 
boiler for Nitrogen Oxides exceeding permit limits. Civil penalty and costs paid. 

FPL/ Pelton Nursery Consent Agreement.  Miami-Dade County Consent Agreement 
#CEO3-413 (August 2012).  Consent agreement resolving unpermitted wetland activities.  
Civil penalty and costs paid. 

FPL Putnam Plant Consent Order.  Florida Department of Environmental Protection 
Consent Order No. OGC-11-0896 (August 2011).  Consent Order resolving discharge of 
wastewater at slightly elevated copper levels into surface water. Procedure changes with 
training conduct with civil penalty and costs paid. 

Plant Scholz Settlement Agreement.  Florida Department of Environmental Services 
approved settlement agreement between Earth Justice and former Gulf Power Case 
#4:14cv268/MW/CAS (July 2015).  Settlement agreement resolving unpermitted discharge 
of wastewater.  Restoration activities were completed and costs paid. 

 
OSHA-NLRB 
 

National Labor Relations Board (NLRB) Case 12-CA-211064 (2018): An NLRB 
administrative law judge found that Florida Power & Light Company (FPL) violated Section 
8(a)(5) of the National Labor Relations Act by refusing to furnish relevant, requested 
information to the Union. The requested information consisted of a list of all contractors 
performing restoration work and the timesheets for contract workers. FPL was ordered to 
provide the requested information to the Union. 

 
Occupational Safety and Health Administration, Inspection No. 330143.015 (2012): OSHA 
issued one citation to NextEra Energy Seabrook, LLC for violating 29 C.F.R. § 1910.22(b)(1) 
after determining that aisles and passageways were not maintained in a clear and safe condition 
and contained obstructions that created a workplace hazard. Citation No. 02001 was classified 
as an Other-than-Serious violation. Penalty: $0. 

 
Occupational Safety and Health Administration, Inspection No. 1068198.015 (2015): OSHA 
issued one citation to NextEra Energy Resources, LLC for violating 29 C.F.R. § 
1910.212(a)(1), which requires machine guarding to protect employees from hazards created 
by moving machine parts. Citation No. 01001 was classified as an Other-than-Serious 
violation. Penalty: $1,625. 
 
Occupational Safety and Health Administration, Inspection No. 1058936.015 (2015): OSHA 
issued two citations to Florida Power & Light Company arising from an incident in which 
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employees were operating an aerial lift (bucket truck) with a load that exceeded the 
manufacturer's rated capacity. OSHA determined that employees were exposed to hazards 
associated with the overloaded equipment. Citation Nos. 01001 and 01002 consisted of one 
Serious and one Other-than-Serious violation. Penalty: $14,000. 

 
California Division of Occupational Safety and Health, Inspection No. 1120719.015 (2016): 
Cal/OSHA issued a citation to NextEra Energy Resources, LLC after finding that it failed to 
properly verify the operating voltage of equipment and conductors before employees began 
working on a high-voltage generator breaker. One employee was injured upon contact with an 
energized line. Cal/OSHA issued three Other-than-Serious violations. Penalty: $18,000. 

 
Occupational Safety and Health Administration, Inspection No. 1213484.015 (2017): OSHA 
issued two citations to NextEra Energy, Inc. following a workplace incident at a natural gas 
well site. While turning a master valve on a wellhead, an employee was injured when the 
wellhead exploded, igniting the employee's clothing and causing third-degree burns to both 
legs. The employee was hospitalized for treatment. Citation Nos. 01001 and 01003 consisted of 
one Serious and one Other-than-Serious violation. Penalty: $6,500. 

 
Occupational Safety and Health Administration, Inspection No. 1205217.015 (2017): OSHA 
issued one Serious citation to NextEra Energy, Inc. after determining that, at a transmission-
line staging area, a qualified employee permitted an uninsulated crane boom and load line to 
contact, or approach within four feet six inches of, a 138-kV energized power line. OSHA 
concluded that employees were exposed to electrical hazards associated with work performed 
in proximity to energized conductors. Citation No. 01001 was issued. Penalty: $12,675. 
 
Occupational Safety and Health Administration, Inspection No. 1417234.015 (2019): OSHA 
issued two Serious citations to Trinity Operating, LLC for failing to maintain clear procedures 
and processes for securing machines and equipment to control hazardous energy, and for 
failing to maintain a lockout/tagout (LO/TO) procedure to isolate an air compressor connected 
to a gas line. Total Penalty: $26,250. 
Occupational Safety and Health Administration, Inspection No. 1738094.015 (2024): OSHA 
issued one Other-than-Serious citation to Florida Power & Light Company arising from work 
performed at the Brevard Substation during an upgrade project. OSHA determined that 
employees were exposed to approximately 3,000 volts because the bucket truck used to access 
the work area was not properly grounded. Citation Nos. 1002A and 1002B were issued. 
Penalty: $23,048. 
 
California Division of Occupational Safety and Health, Inspection No. 1869719.015 (2026): 
Cal/OSHA issued one Serious and one General citation to High Winds LLC following an 
incident in which an employee received an electrical shock after contacting an energized cable 
while performing work unrelated to that cable. Cal/OSHA determined that employees were 
exposed to electrical hazards associated with energized equipment and issued citations 
accordingly. Case pending. 

 
 
OTHER 
 

California Energy Commission - Genesis Solar enforcement action.  The Genesis Solar site 
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(Genesis) is a 250MW solar facility located in Southern California. It was certified by the 
California Energy Commission (CEC) in 2010 and began operation in 2014.  CEC alleged 
that Genesis built half of a heavy equipment carport in 2017 without seeking the proper 
approvals from the CEC. CEC and Genesis settled the matter with a Settlement Agreement 
and Release on October 19, 2024.  Genesis agreed to pay $185,000 to settle the matter. 
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JOINT PETITIONERS 
Case No. PUR-2026-00112   

Virginia State Corporation Commission Staff 
First Set 

   
The following response to Question No. 54 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
July 15, 2026, was prepared by or under the supervision of:     
    
Jennifer Johnson    
Senior Attorney  
NextEra Energy Resources, LLC 
________________________________________________________________________    
 
Question No. 54 
 
According to the March 31, 2026 Form 10-Q filed by NextEra and FP&L with the SEC, in March 
2026, “[NextEra], FPL, and certain current and former executives” entered into a settlement whereby 
NextEra would pay an aggregate of $150 million to settle all claims asserted in the securities class 
action lawsuit filed in the U.S. District Court for the Southern District of Florida in 2023.  
 

a. Please identify all plaintiffs and defendants in the lawsuit.  
 

b. Please provide a summary of the allegations in this lawsuit.  
 

c. Please provide a copy of the settlement agreement and accompanying motion filed in the 
court in this case.  

 
d. Please provide a copy of the court’s order on the motion and proposed settlement.  

 
e. Will the costs of defending this lawsuit be recovered in the rates of FP&L or any other 

regulated NextEra subsidiary?  
 

f. Will the $150 million settlement payment be covered entirely by insurance?  
 
Response: 
 

a. The Plaintiff is Maha Jastram, individually and on behalf of the alleged class. The Defendants 
are NextEra Energy, Inc., Florida Power and Light Company, along with James Robo, Eric 
Silagy, and David P. Reuter, all of which are former employees.  

 
 

b. Maha Jastram v. NextEra Energy, Inc, et al. (S.D. Fla.): The lawsuit generally alleges that NEE 
violated federal securities laws by (1) failing to disclose the purportedly material information 
that allegations related to campaign finance and other political activities exposed NEE to legal 
and reputational risk; and (2) making purportedly material misstatements when denying that 
these same allegations would expose the company to said risk.  
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c. Please see Attachment Staff Set 01-54 (c) (JJ).

d. There is no order at this time as a hearing is set on the proposed settlement on July 30, 2026, 
but this response will be supplemented once available.

e. No.

f. Yes.
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Joint Petitioners 
Case No. PUR-2026-00112   

Virginia State Corporation Commission  
Staff Second Set 

   
The following response to Question No. 95 of the Second Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
July 23, 2026, was prepared by or under the supervision of:     
    
Loretta Duran 
Accounting Manager 
Florida Power & Light Company 
________________________________________________________________________    
 
Question No. 95 
 
Please refer to the following statement in the Transaction Summary at page 12: “Any net savings 
achieved over time that are allocable to the Company resulting from the Merger will be passed 
through to customers in the normal course of the ratemaking process.” Please explain how “any net 
savings…that are allocable to the Company” will be determined.  
 
Response: 
 
The resulting company will continue to make reasonable investments to provide safe and reliable 
service while pursuing efficiencies and lower costs that may result from the combination of the 
companies. To the extent net savings are achieved and allocable to the Company, those savings 
would be reflected in the Company’s cost of service subject to regulatory review, including operation 
and maintenance expenses and capital-related costs. Customers would receive the benefit of any such 
savings through the normal ratemaking process subject to regulatory review and approval, which 
ultimately will flow through their bills. 
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Joint Petitioners 
Case No. PUR-2026-00112   

Virginia State Corporation Commission  
Staff Third Set 

    
The following response to Question No. 112 of the Third Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
July 27, 2026, was prepared by or under the supervision of:     
    
Robert M. Blue  
Chair, President, and Chief Executive Officer  
Dominion Energy, Inc.  
________________________________________________________________________    
 
Question No. 112 
 
Please refer to Blue Direct at 6-7. Please explain in detail the extent to which the “historic challenges 
associated with unprecedented load growth and resource adequacy challenges” and the fact that the 
DOM Zone in PJM is “home to the largest concentration of data centers in the world” drove DEI’s 
decision to merge with NextEra.  
  
Response: 
 
As the referenced testimony, which continues through page 8, notes, the Merger will bring greater 
scale, financial strength, and operational breadth and experience to both Dominion and NextEra that 
will be beneficial as utility operators face the historic challenges associated with unprecedented load 
growth, including from data centers.  The ability to manage that load growth here in Virginia 
responsibly, effectively, fairly, and efficiently—which DEV is currently successfully doing—will 
be further enhanced by the Merger.  As the referenced testimony further notes, though, data center 
load growth is not the sole driver for the Merger from either DEV’s or DEI’s perspective.  Load 
growth and economic development are occurring across the states which the Dominion and NextEra 
utilities serve for other reasons as well.  And even without that load growth, there are customer 
benefits associated with being able to buy, build, finance, and operate more efficiently and 
effectively as a utility.  The benefits of the Merger are holistic in that regard. 
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Joint Petitioners 
Case No. PUR-2026-00112 

Virginia State Corporation Commission Staff 
Fourth Set 

    
The following response to Question No. 125 of the Fourth Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
July 30, 2026, was prepared by or under the supervision of:     
    
Adrian Armas 
Director of Finance 
NextEra Energy Resources, LLC 
 
________________________________________________________________________    
 
Question No. 125 
 
Please refer to the Petitioners’ responses to Staff Interrogatory Nos. 1-21 and 1-50. Post-merger, 
exactly who (departments, boards, etc.) within NextEra will be responsible for DEV financing 
decisions with respect to long-term debt and any hedging of debt instruments? 
 
Response: 
 
Post-merger, financing decisions for Dominion Energy Virginia with respect to long-term debt and 
any hedging of debt instruments are expected to continue to be handled by Dominion’s Treasury 
function, with review by Dominion’s post-merger regulated-utility leadership and NextEra Energy’s 
Chief Financial Officer.  
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Joint Petitioners 
Case No. PUR-2026-00112 

Virginia State Corporation Commission Staff 
Fourth Set 

    
The following response to Question No. 142 of the Fourth Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
July 30, 2026, was prepared by or under the supervision of:     
    
Nidhi Purohit  
Principal Business Analyst  
Florida Power & Light Company 
________________________________________________________________________    
 
Question No. 142 
 
Will NextEra centralize operations for the DEI nuclear fleet (including DEV, Dominion Energy South 
Carolina, and Millstone Nuclear) with NextEra’s existing nuclear fleet in Juno Beach, Florida or 
elsewhere post-merger? Please discuss any centralization plans post-merger, including beyond the 18-
month staffing freeze commitment, and implications to staffing levels at DEI’s nuclear power stations. 
 
Response: 
 
NextEra has not determined the post-combination operating model for the DEI nuclear fleet, where 
any particular DEI nuclear function would be performed, or any related organizational changes at this 
time. 
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Joint Petitioners 
Case No. PUR-2026-00112 

Virginia State Corporation Commission Staff 
Fourth Set 

    
The following response to Question No. 143 of the Fourth Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
July 30, 2026, was prepared by or under the supervision of:     
    
Jennifer Johnson 
Senior Attorney 
NextEra Energy Resources, LLC 
________________________________________________________________________    
 
Question No. 143 
 
Will NextEra seek to add the DEI nuclear fleet to its Common Emergency Site plan approved by the 
Nuclear Regulatory Commission (“NRC”) in 2024? Please explain in detail. 
 
Response: 
 
NextEra has not evaluated this option.  
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Joint Petitioners 
Case No. PUR-2026-00112 

Virginia State Corporation Commission Staff  
Fourth Set 

    
The following response to Question No. 147 of the Fourth Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
July 30, 2026, was prepared by or under the supervision of:     
    
Jennifer Johnson 
Senior Attorney 
NextEra Energy Resources, LLC 
________________________________________________________________________    
 
Question No. 147 
 
Will NextEra seek to lower the cost of operating and maintaining DEI’s nuclear fleet in any way post-
merger? Please explain in detail. 
 
Response: 
 
NextEra has not identified or made any specific plans on this topic. 
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Joint Petitioners 
Case No. PUR-2026-00112   

Virginia State Corporation Commission Staff 
Fourth Set 

    
The following response to Question No. 151 of the Fourth Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
July 30, 2026, was prepared by or under the supervision of:     
    
Jennifer Johnson 
Senior Attorney 
NextEra Energy Resources, LLC 
________________________________________________________________________    
 
Question No. 151 
 
Will Robert M. Blue be responsible for nuclear operations for NextEra and DEI post-merger? If not, 
please explain which NextEra executive leader will be responsible for nuclear operations post-merger. 
 
Response: 
 
Not all reporting structures have been finalized. However, the expectation is that Robert M. Blue, as 
head of regulated utility operations for the combined company, would have substantial oversight of 
all regulated utility asset operations, including regulated nuclear operations.  
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Joint Petitioners 
Case No. PUR-2026-00112   

Virginia State Corporation Commission Staff 
Fifth Set 

    
The following response to Question No. 164 of the Fifth Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
August 10, 2026, was prepared by or under the supervision of:     
    
Jennifer L. Johnson  
Senior Attorney  
NextEra Energy Resources, LLC  
________________________________________________________________________    
 
Question No. 164 
 
Please refer to the Petitioners’ response to Staff Interrogatory No. 4-125. Will NextEra’s Chief 
Financial Officer have the final decision-making authority over DEV financing decisions with 
respect to long-term debt and any hedging of debt instruments? If not, identify who will have such 
final decision-making authority.  
 
Response: 
 
No. Final decision making with respect to DEV long-term debt and hedging of debt instruments 
resides, and will continue to reside, with the DEV board with appropriate and customary corporate 
oversight provided in the future by the NextEra Energy, Inc. Board, which mirrors the current 
arrangement between DEV’s board and the Dominion Energy board of directors.  Under the current 
and expected post-merger arrangement, DEV’s board and post-merger regulated utility leadership 
will oversee the work with respect to long-term debt and hedging of debt instruments of the treasury 
team.  See Joint Petitioners’ Response to Staff Set 04-125.   
 
That approach is consistent with the Joint Petitioners’ commitment that DEV will continue to operate 
as a separate legal entity, maintain separate books, financing arrangements, bank accounts, and cash-
management processes, and make financing decisions with due consideration of its obligations as a 
regulated public utility and applicable Virginia law and Commission orders.  See Joint Petitioners’ 
Response to Staff Set 01-21.  It is also consistent with Mr. Dunne’s testimony describing the safeguards 
designed to preserve DEV’s financial and operational separation from NextEra and its affiliates. See 
Direct Testimony of Michael H. Dunne at pp. 8-9.   
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Joint Petitioners 
Case No. PUR-2026-00112   

Virginia State Corporation Commission Staff 
Fifth Set 

    
The following response to Question No. 178 of the Fifth Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
August 10, 2026, was prepared by or under the supervision of:     
    
Jae Woo Park   
Associate General Counsel  
NextEra Energy Resources, LLC  
________________________________________________________________________    
 
Question No. 178 
 
Please refer to the Petitioners’ responses to Staff Interrogatory Nos. 1-49 and 1-50. Please respond 
to the following:  
 

a) Please explain the Petitioners’ understanding of the extent of the current governance and 
oversight by DEI and its board with respect to DEV. 
  

b) Referring to the Petitioners’ response to Staff Interrogatory No. 1-50, would the NextEra and 
its board of directors have final decision-making authority over “capital investment and 
financing” with respect to DEV?  
 

c) Referring to the response to Staff Interrogatory No. 1-50, please provide examples of “other 
industry-standard roles and responsibilities.”  

 
Response: 
 

a) Under Virginia law, the business and affairs of a corporation are managed under the direction 
and subject to the oversight of the corporation’s board of directors, and all corporate powers 
are exercised by or under the authority of the board. Virginia boards of directors of each DEV 
and DEI are responsible for oversight of the business of their respective companies and are 
subject to fiduciary duties. Directors must discharge their duties in accordance with their 
good faith business judgment of the best interests of the corporation. As such, the DEI board 
provides strategy, direction and oversight for DEI as a whole, but DEV remains a distinct 
and separate legal entity with its own board of directors. Please see the Articles of 
Incorporation and Bylaws 
(https://www.sec.gov/Archives/edgar/data/103682/000071595709000007/bylaws.htm) of 
Dominion Energy Virginia that outline its separate governance structure, as well as the rights 
of its shareholder, Dominion Energy, Inc.   

 
b) As described in response to Staff No 1-50, following the consummation of the Merger, the 

board of directors and officers of Dominion Energy Virginia will retain authority to continue 
making decisions with respect to matters the board of directors and officers had authority 
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over prior to the consummation of the Merger, which includes capital investment and 
financing, with appropriate and customary corporate oversight provided by the NextEra 
Energy, Inc. Board of Directors, which may include approval of certain capital investment 
and financing decisions made by DEV. This mirrors the current structure as it relates to DEV 
and the Dominion Energy, Inc. Board of Directors.  Decision -making with respect to 
investment into DEV by its parent would be determined by the management and/or Board of 
Directors of the parent entity.  This is not different than the decision-making authorities in 
effect at DEV and Dominion Energy, Inc. today.  As set forth in the response to Staff Set 04-
131, NextEra Energy, Inc. has committed to provide equity financing, as needed, to DEV 
with the intent of maintaining DEV's capital structure and credit metrics that are supportive 
of strong investment-grade credit ratings. 
 

c) The reference to “other industry-standard roles and responsibilities” refers to customary 
governance and oversight responsibilities of the board of directors. These include, for 
example, shareholder matters, oversight of management and officers, audit functions, internal 
controls, fiduciary duties, and other corporate governance actions required under the 
subsidiary’s articles of incorporation, bylaws, applicable law, or ordinary board practice.  
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Joint Petitioners 
Case No. PUR-2026-00112   

Virginia State Corporation Commission Staff  
Sixth Set  

    
The following response to Question No.  183 of the Sixth Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
August 14, 2026, was prepared by or under the supervision of:     
    
William Blair 
Assistant General Counsel 
Dominion Energy Services, Inc. 
 
Clay Burns 
Managing Counsel 
Dominion Energy Services, Inc. 
 
Steven Boughton 
Senior Counsel 
Dominion Energy Services, Inc. 
 
Hagood Hamilton 
Assistant General Counsel 
Dominion Energy Services, Inc. 
 
Ann Jones 
Vice President Operations Support 
Dominion Energy Services, Inc. 
 
Eric B. Martin 
Assistant General Counsel 
Dominion Energy Services, Inc. 
________________________________________________________________________    
 
Question No. 183 
  
Please refer to the Petitioners’ response to Staff Interrogatory No. 1-52 and provide the same 
information for DEI related to compliance or enforcement orders issued by a regulatory agency or 
court within the past 15 years. Please also provide a narrative describing each such order, including 
the jurisdiction and case number.  
 
Response: 
 
Virginia Electric and Power Company, Dominion Energy South Carolina and certain other Dominion 
Energy, Inc. affiliated entities were subject to compliance or enforcement orders issued by a 
regulatory agency or court within the past 15 years for assets they currently own as summarized 
below: 
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FERC 
 

August 12, 2024 
Dominion Energy Services, Inc., et al. 
Financial audit pursuant to Federal Power Act (FPA), section 301 and Energy Policy Act of 
2005, section 1264(d) 
Docket No. FA22-4-000 

• On August 12, 2024, FERC issued a letter order approving an audit report 
identifying 12 findings of non-compliance. The audited companies did not contest 
the findings, accepted the 73 recommendations, and issued refunds to customers. 

 
May 3, 2019 
Virginia Electric and Power Company d/b/a Dominion Energy Virginia (VEPCO) 
Enforcement under federal power-market jurisdiction 
Docket No. IN19-3 

• On May 3, 2019, FERC issued an order approving a Stipulation and Consent 
Agreement between the FERC Office of Enforcement and VEPCO related to an 
investigation into VEPCO’s PJM Day-ahead Energy Market offers for certain 
combustion turbine units and revenue received in the form of Lost Opportunity 
Cost Credits. VEPCO agreed to pay disgorgement of $7,000,000 to PJM and a 
civil penalty of $7,000,000 to the United States Treasury, and to be subject to 
compliance monitoring as provided in the agreement. VEPCO stipulated to the 
facts set forth in Section II of the agreement, but neither admitted nor denied the 
alleged violations. 

 
November 8, 2017  
Dominion Energy, Inc., et al. 

 Financial audit pursuant to Natural Gas Act, section 8  
 Docket No. FA15-16-000 

• On November 8, 2017, FERC issued a letter order approving an audit report 
identifying 6 findings of non-compliance and 24 recommendations for Dominion 
Energy Transmission, Inc. (DETI).1 DETI contested the finding pertaining to 
Allowance for Funds Used During Construction, but did not contest the remaining 
findings. 

• On January 22, 2018, FERC set the contested issue for paper hearing in the same 
docket. 

• On December 17, 2020, FERC upheld the contested finding and ordered DETI to 
implement the recommendations associated therewith. 

 
NERC 
 June 26, 2026 
 VEPCO 

FERC review of NERC Reliability Standards enforcement under FPA section 215 
 Docket No. NP26-9-000 

• FERC issued a Notice of No Further Review of NERC’s Notice of Penalty, 
 

1 Dominion has since sold the DETI assets and is no longer affiliated therewith. 
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allowing a penalty of $65,000 against VEPCO to become effective for violations 
of CIP-006 R1.2, concerning physical security. 

 
June 28, 2024 
VEPCO 
FERC review of NERC Reliability Standards enforcement under FPA section 215 
Docket No. NP24-8-000 

• FERC issued a Notice of No Further Review of NERC’s Notice of Penalty, 
allowing a penalty of $150,000 against VEPCO to become effective for violations 
of VAR-002 R2, concerning generator voltage schedules. 

 
 
 January 27, 2023 

VEPCO 
FERC review of NERC Reliability Standards enforcement under FPA section 215 
Docket No. NP23-9-000 

• FERC issued a Notice of No Further Review of NERC’s Notice of Penalty, 
allowing penalties of $190,000 and $130,000 against VEPCO to become effective 
for violations of FAC-009 R1.2, concerning facility rating discrepancies. 

 
January 28, 2022 
VEPCO 
FERC review of NERC Reliability Standards enforcement under FPA section 215 
Docket No. NP22-8-000 

• FERC issued a Notice of No Further Review of NERC’s Notice of Penalty, 
allowing a penalty of $165,000 against VEPCO to become effective for violations 
of various CIP standards, including: CIP-007 R2, P2.1 and R5, P5.2, P5.3, P5.5, 
and P5.7; and CIP-010 R1, P1.1, P1.4, and P1.5. 

 
October 29, 2021 
Eastern Shore Solar, LLC; Dominion Energy Fairless, LLC; Dominion Energy Manchester 
Street, LLC 
FERC review of NERC Reliability Standards enforcement under FPA, section 215 
Docket No. NP21-24-000 

• FERC issued a Notice of No Further Review of NERC’s Notice of Penalty, 
allowing a penalty of $42,000 against Eastern Shore Solar, LLC, Dominion 
Energy Fairless, LLC (Fairless), and Dominion Energy Manchester Street, LLC 
(Manchester)2 to become effective for violations of CIP-010 R1. 

 
September 28, 2018 
VEPCO 
FERC review of NERC Reliability Standards enforcement under FPA, section 215 
Docket No. NP18-25-000 

 
2 Dominion has since sold Fairless and Manchester. 
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• FERC issued a Notice of No Further Review of NERC’s Notice of Penalty, 
allowing a penalty of $220,000 against VEPCO to become effective for violations 
of various CIP standards, including: CIP-003 R6; CIP-004 R4; CIP-006 R2; CIP-
007 R2, R2.1, and R2.2; and CIP-010 R1, R1.3, and R1.4. 

 
August 26, 2016 
VEPCO 
FERC review of NERC Reliability Standards enforcement under FPA, section 215 
Docket No. NP16-22-000 

• FERC issued a Notice of No Further Review of NERC’s Notice of Penalty, 
allowing a penalty of $110,000 against VEPCO to become effective for violations 
of FAC-009 R1, concerning facility rating discrepancies. 

 
January 29, 2015 
VEPCO 
FERC review of NERC Reliability Standards enforcement under FPA, section 215 
Docket No. NP15-15-000 

• FERC issued a Notice of No Further Review of NERC’s Notice of Penalty, 
allowing a penalty of $120,000 against VEPCO to become effective for violations 
of various CIP standards, including: CIP-002; CIP-003; CIP-004 R4; CIP-005; 
CIP-006; CIP-007; and CIP-009. 

 
July 25, 2014 
VEPCO 
FERC review of NERC Reliability Standards enforcement under FPA, section 215 
Docket No. NP14-44-000 

• FERC issued a Notice of No Further Review of NERC’s Notice of Penalty, 
allowing a penalty of $16,000 against VEPCO to become effective for violations 
of VAR-002 for failing to make timely notifications. 

 
November 29, 2013 
VEPCO 
FERC review of NERC Reliability Standards enforcement under FPA, section 215 
Docket No. NP14-4-000 

• FERC issued a Notice of No Further Review of NERC’s Notice of Penalty, 
allowing penalties of $41,000 and $14,000 against VEPCO to become effective 
for violations of various CIP standards, including: CIP-004 R4; CIP-005; CIP-
006; and CIP-007. 
 

NRC 
 
 August 8, 2011 
 Dominion Energy Nuclear Connecticut, Inc. (DENC) 

Millstone Power Station, Unit 2 
 NRC Action Number: EA-11-047 

• On August 8, 2011, the NRC issued a White Significance Determination Process 
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finding and Notice of Violation (NOV) for two violations to DENC as a result of 
inspections at the Millstone Power Station Unit 2. The finding was based on 
multiple human performance errors, and the NOV was based on two violations 
which involved DENC’s failure to meet its Technical Specifications 
requirements. Together these failures caused and exacerbated the February 12, 
2011, unanticipated eight percent reactor power increase during the main turbine 
control valve testing. 

 
February 10, 2015 
DENC 
Millstone Power Station Units 2 and 3 
NRC Action Number: EA-14-126 

• On February 10, 2015, the NRC issued an NOV to DENC for a Severity Level III 
violation of 10 CFR 50.59, "Changes, Tests, and Experiments" involving the 
failure to obtain a license amendment pursuant to 10 CFR 50.90, prior to 
implementing a change that resulted in more than a minimal increase in the 
likelihood of occurrence of a malfunction of a Structures, Systems and 
Components important to safety previously evaluated in the Updated Final Safety 
Analysis Report (UFSAR). Specifically, DENC allowed a design change to the 
offsite power system (removal of the severe line outage detection system, a 
system described in the UFSAR), and failed to conduct a written evaluation or 
provide a basis for the determination that the change did not require a license 
amendment in accordance with 10 CFR 50.59 (c)(2). 

 
August 26, 2015 
DENC 
Millstone Power Station Unit 2 
NRC Action Number: EA-13-188 

• On August 26, 2015, the NRC issued a Confirmatory Order (CO) to DENC, to 
formalize commitments made as a result of an alternative dispute resolution 
(ADR) mediation session held on July 15, 2015 and two follow up conference 
calls. The commitments were made as part of a settlement agreement between 
DENC and the NRC regarding apparent violation of 10 CFR 50.59, "Changes, 
Tests, and Experiments." The apparent violations involved implementing changes 
to documents related to Millstone Unit 2 spent fuel decay time limits and the 
Millstone Unit 2 chemical and volume control system charging pumps without 
the NRC's approval and providing incomplete and inaccurate information to the 
NRC. One of the apparent violations was considered to have been willful. In 
response to these apparent violations, DENC agreed to complete a number of 
actions as fully discussed in the CO. In consideration for those actions, the NRC 
agreed not to pursue further enforcement action. 

 
November 21, 2017 
DENC 
Millstone Power Station Units 1, 2, and 3 
NRC Action Number: EA-17-077 

• On November 21, 2017, the NRC issued a CO to DENC to formalize 
commitments made as a result of an ADR mediation session held on September 
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20, 2017. The commitments were made as part of a settlement agreement between 
DENC and the NRC based on evidence gathered during an investigation in which 
the NRC had identified multiple examples of two apparent violations. The 
violations involved a, now-former, contract security officer who was employed 
by G4S Secure Solutions, USA, Inc. as an Armorer at Millstone who deliberately 
failed to: (1) perform required maintenance of site weapons; and (2) properly 
conduct monthly inventories of out of service weapons. The NRC also determined 
that the contract security officer deliberately falsified records related to both of 
these issues. Because licensees are responsible for the actions of their employees 
and contractors, the NRC concluded that the contract security officer's actions 
placed Millstone in violation of NRC requirements and the NRC-approved 
Millstone Security Plan. In response to the incident, DENC agreed to complete 
additional corrective actions and enhancements, as fully discussed in the CO. In 
consideration of the corrective actions and commitments outlined in the CO, the 
NRC agreed not to pursue any further enforcement action (including issuance of 
a civil penalty) relating to the notice of apparent violations (Case no. EA-17-077, 
Inspection Report Nos. 05000336/2017405 & 05000423/2017405, Office of 
Investigations Report No. 1-2016-019), dated July 20, 2017. 

 
May 10, 2012 
VEPCO 
North Anna Power Station Units 1 and 2 
NRC Action Number: EA12-033 

• On May 10, 2012, the NRC issued an NOV to VEPCO for a violation of Technical 
Specification 5.4.1.a, “Procedures,” associated with a White Significance 
Determination Process finding involving VEPCO’s failure to establish and 
maintain maintenance procedures appropriate to the circumstances for the safety-
related emergency diesel generators (EDGs). Specifically, maintenance 
procedure 0-MCM-0701-27 did not provide adequate guidance for installation of 
the jacket water cooling inlet jumper gasket, which resulted in a faulty gasket 
installation on the Unit 2 “H” (2H) EDG in May 2010. As a result, the 2H EDG 
failed to perform its safety function when called upon on August 23, 2011. 

 
December 11, 2014 
VEPCO 
North Anna Power Station Units 1 and 2 
NRC Action Number: EA-24-126 

• On December 11, 2024, the NRC issued an NOV to VEPCO associated with a 
white significance determination process finding at North Anna Power Station. 
The white finding, an issue of low-to-moderate safety significance, involved the 
licensee’s failure to implement adequate procedural instructions to control foreign 
material during the assembly and installation of a control circuit relay, which 
resulted in the inoperability of an EDG. The failure to implement adequate 
instructions was contrary to Title 10 of the Code of Federal Regulations, Part 50, 
Appendix B, Criterion V, "Instructions, Procedures, and Drawings." 

 
July 30, 2020 
VEPCO 
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Surry Power Station Units 1 and 2 
NRC Action Number: EA-20-057 

• On July 30, 2020, the NRC issued a NOV to VEPCO, associated with a White 
Significance Determination Process finding. The white finding, an issue of low to 
moderate safety significance, involved the failure of the Surry Power Station Unit 
2 turbine-driven auxiliary feedwater (TDAFW) pump discharge check valve 
during surveillance testing. Specifically, from November 23, 2005, to November 
20, 2019, VEPCO did not analyze common failure or maintenance patterns to 
determine their significance and to identify potential failure mechanisms of the 
valve when establishing its check valve condition monitoring program in 
accordance with the 2004 ASME Code for Operation and Maintenance of Nuclear 
Power Plants, Mandatory Appendix II, as required by 10 CFR Part 50.55a(f)(4). 
As a result, all three Unit 2 auxiliary feedwater pumps were declared inoperable, 
and the safety function was considered lost until the TDAFW line was isolated. 

 
March 14, 2014 
South Carolina Electric & Gas Company (now known as Dominion Energy South Carolina) 
(SCE&G)  
VC Summer Nuclear Station 
NRC Action Number: EA-12-140 

• On March 10, 2014, the NRC issued a CO to SCE&G to formalize commitments 
made as a result of an ADR mediation session held on October 8, 2013. The 
commitments were made as part of a settlement agreement between SCE&G and 
the NRC regarding the apparent violations of 10 CFR 73.56, "Personnel access 
authorization requirements for nuclear power plants" and 10 CFR 50.9, 
"Completeness and accuracy of information." The first violation involved the 
willful actions of the licensee's access authorization staff, which caused the 
licensee's access authorization program to fail to provide high assurance that 
individuals granted unescorted access are trustworthy and reliable, such that they 
do not constitute an unreasonable risk to public health and safety, as required by 
10 CFR 73.56(c). Specifically, the licensee's access authorization reviewing 
officials reviewed, adjudicated, and granted an individual unescorted access 
authorization by relying unreasonably on a falsified PHQ and fabricated court 
record to determine their trustworthiness and reliability. The second violation 
involved the willful failure to comply with the requirements of 10 CFR 50.9(a) 
which, in part, state that "information required by statute or Commission 
regulations to be maintained shall be complete and accurate in all material 
respects." In part, 10 CFR 73.56(o)(2)(i) requires the licensee to retain records of 
information that must be collected under subparts (d) and (e) of 10 CFR 73.56 
that result in the granting of unescorted access for at least 5 years after the licensee 
terminates, or denies, an individual's unescorted access or unescorted access 
authorization. As part of the ADR settlement agreement SCE&G agreed that the 
issues described above resulted in an individual inappropriately being granted 
unescorted access to VC Summer Nuclear Station, which was inconsistent with 
the requirements of 10 CFR 73.56(c) and 10 CFR 50.9. SCE&G did not agree that 
the two violations were committed willfully. However, the NRC determined these 
violations to be willful. In response to the incident, SCE&G completed a number 
corrective actions and enhancements, and agreed to complete additional 
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corrective actions and enhancements, as fully discussed in the CO. The NRC 
concluded that the corrective actions and enhancements discussed by SCE&G 
were prompt and comprehensive and addressed the causes. In consideration of the 
commitments delineated in the CO, the NRC agreed to fully mitigate a civil 
penalty and issue an NOV. 

 
October 18, 2022 
Dominion Energy South Carolina (DESC) 
VC Summer Nuclear Station 
NRC Action Number: EA-22-039 

• On October 18, 2022, the NRC issued an NOV associated with a white 
significance determination process finding to DESC at VC Summer Nuclear 
Station. The white finding, an issue of low-to-moderate safety significance, 
involved DESC’s failure to adequately assess erratic EDG governor operation 
which resulted in an inoperable EDG. This failure to document the EDG 
performance is a violation of 10 CFR 50, Appendix B, Criterion XVI and since 
this inoperable EDG exceeded the licensee’s technical specification (TS) allowed 
outage time, a TS violation was also issued. 

 
December 21, 2023 
DESC 
VC Summer Nuclear Station 
NRC Action Number: EA-23-093 

• On December 21, 2023, the NRC issued an NOV associated with a white 
significance determination process finding to DESC at the VC Summer Nuclear 
Station. The white finding, an issue of low-to-moderate safety significance, 
involved the licensee’s failure to identify and correct the failure mechanism 
resulting in cracked piping/fittings in the EDG fuel oil lines, a condition adverse 
to quality, and a violation of Title 10 of the Code of Federal Regulations (10 CFR) 
50, Appendix B, Criterion XVI, “Corrective Action.” This eventually led to the 
failure of the ‘A’ EDG fuel oil piping during testing on November 2, 2022. 

 
March 2, 2026 
DESC 
VC Summer Nuclear Station 
NRC Action Number: EAF-RII-2025-0235 

• On March 2, 2026, the NRC issued an NOV associated with a white significance 
determination process finding to DESC at VC Summer Nuclear Plant. The white 
finding, an issue of low safety significance, involved DESC’s failure to properly 
perform maintenance on the turbine-driven emergency feedwater pump as 
required by Technical Specification 6.8.1, “Procedures and Programs.” 

 
June 29, 2026 
DESC 
VC Summer Nuclear Station 
NRC Action Number: EAF-RII-2026-0008 

• On June 29, 2026, the NRC issued an NOV associated with a white significance 
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determination process finding to DESC at VC Summer Nuclear Station. The 
white finding, an issue of low safety significance, involved DESC’s failure to 
properly pre-plan and perform maintenance on the turbine-driven emergency 
feedwater pump governor valve linkage as required by Technical Specification 
6.8.1, “Procedures and Programs.” 

 
Environmental 
 

See Attachment Staff Set 06-183 (CB).  References to entities therein are: 
• DGI = Dominion Generation, Inc. 
• DEV = VEPCO 
• DESC = Dominion Energy South Carolina, Inc. 
• SCANA = SCANA Corporation (pre-merger) 
• SCE&G = n/k/a DESC 

 
Many of the listed items do not have docket or similar numbers associated with them. Some 
of the dates for items in earlier years are estimated based on readily available information.  

 
OSHA 
 

July 9, 2019 
VEPCO 
OSHA Citations for Employee Injury 
Inspection No. 1399400.015; Report ID 00355111. 

•  OSHA issued two citations to VEPCO for violating 29 C.F.R. § 
1926.960(c)(1)(iii) and 29 C.F.R. § 1926.964(a)(3)(ii), resulting in the imposition 
of a $12,725 penalty in connection with an incident involving an employee who 
made accidental contact with a live conductor, resulting in second and third 
degree burns to their right hand and wrist. 

 
August 2, 2012 
SCE&G 
SC OSHA Settlement Agreement 
Docket No. 12-ALJ-11-0040-CC 

• SC OSHA and SCE&G agreed to a settlement resulting in an other than serious 
violation of SCRR Chapter 71, 1910.269(d)(2)(iv) with an amended penalty of 
$650.00 and to vacate a serious violation of SCRR Chapter 71, 
1910.269(d0(6)(vii). Further, SCE&G agreed to revise its written Fossil/Hydro 
Lockout/Tagout procedures to be followed by SCE&G personnel and Contractor 
personnel and to describe specific requirements for verifying that this 
deenergizing and isolation process is effective. The Settlement Agreement was 
approved and the contested case dismissed by the South Carolina Administrative 
Law Court by Order dated August 2, 2012. 

 
NLRB 
 

None. 
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Other 
 

November 7, 2021 
DESC 
Mine Safety and Health Administration (MSHA) 
Citation/Order No. 9636292 

•  During a MSHA inspection of the Argos cement plant (Mine ID 38-00305), the 
inspector found the gate for the fence surrounding the substation in the area was 
not locked against unauthorized entry. The gate was closed and a working lock 
attached, terminating the cited condition.  
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Attachment Staff Set 06-183 (CB) — Orders by Year

Typeset from the Excel attachment for printing. Content is unchanged.

Year Date
Received /
Executed

Company /
Business
Segment

Facility / Site Regulatory Agency or
Court

Jurisdiction Case / Order No. Order Type Narrative / Description

2011 6/1/2011 DEV Possum Point Power
Station

Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty for Unit 5 opacity violations.

2011 9/29/2011 DEV Ward Transformer
Superfund Site

U.S. EPA Federal Unilateral
Admin. Order

Order directing certain PRPs to perform remedial action at Ward
Transformer Superfund Site in Raleigh, NC.

2012 9/17/2012 SCANA Mercury Refining
Superfund Site

U.S. EPA Federal/New York 1:12-cv-01247-MA
D-TWD

Consent Decree Settlement to resolve PRP liability at Mercury Refining Superfund Site in
Albany County, NY.

2013 9/10/2013 SCE&G Jasper Station U.S. EPA Federal/South
Carolina

EPCRA-04-2013-20
56(b)

Consent
Agreement and
Final Order

Consent Order with penalty for failure to submit a Form R to EPA and the
State of SC in violation of Section 313(f) of EPCRA for reporting year
2011.

2014 1/8/2014 SCE&G V.C. Summer Nuclear
Station (Wastewater
Treatment Facility)South
Carolina Department of
Health and Environmental
Control

South Carolina 14-001-W Consent Order Consent Order with penalty for failure to comply with the permitted
effluent limits for biochemical oxygen demand as specified in the NPDES
permit.

2015 2/1/2015 DEV Altavista Power Station Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty resolving excess carbon monoxide emissions
reported in February 2014. Virginia Power submitted a Title V air permit
modification request to address underlying operational issues.

2015 2/1/2015 DEV Yorktown Power Station Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty resolving excess particulate matter emissions
reported in August and September 2014. Virginia Power submitted
evidence in late September 2014 that excess emissions had been corrected.

2015 2/1/2015 DEV Chesapeake Energy
Center

Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty for NOx exceedances.

2015 3/1/2015 DEV Virginia City Hybrid
Energy Center

Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty for CO, PM and SO2 exceedances and fuel oil
tank capacity issue in 2013.

2015 10/1/2015 DEV Chesapeake Energy
Center

Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty for SO2 CEMS availability below 95%.

2015 10/1/2015 DEV Brunswick Power Station Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty for SF6 breakers construction without a
permit.

2016 2/16/2016 DEV Crystal City Substation U.S. Coast Guard Federal Admin. Consent
Order

Consent Order to conduct response actions for transformer mineral oil
release to state waters at Crystal City substation that occurred on
1/25/2016.

2016 3/16/2016 DEV Various U.S. DOT Federal/Virginia Notice of Claim Penalty for failure to properly describe hazardous material on shipping
paper.

2016 4/26/2016 DEV Castlewood Rd. Materials
& Metering Services

U.S. EPA Federal/Virginia CWA-03-2016-0100 CAFO Consent Order with penalty resolving 2/23/15 oil release.
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Year Date
Received /
Executed

Company /
Business
Segment

Facility / Site Regulatory Agency or
Court

Jurisdiction Case / Order No. Order Type Narrative / Description

2016 7/20/2016 DEV Metal Bank Superfund
Site

U.S. EPA Federal CERC-03-2016-055
DA

Admin.
Settlement and
Order on Consent

Consent Order for PRP Group to perform certain removal and response
actions at the Metal Bank State Road site. Costs reimbursed by EPA.

2016 10/1/2016 DEV Pittsylvania Power
Station

Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty for late NOx RATA.

2016 11/22/2016 DEV Ward Transformer
Superfund Site

U.S. EPA/E.D.N.C. Federal 5:16-cv-820 Consent Decree Settlement to resolve PRP liability at Ward Transformer Superfund Site in
Raleigh, NC, including termination of 9/29/2011 Unilateral Admin. Order.

2016 12/12/2016 DEV Crystal City & West
Staunton Substations

Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty for transformer mineral oil releases to state
waters at Crystal City and West Staunton substations.

2017 8/4/2017 SCE&G V.C. Summer Nuclear
Station (Wastewater
Treatment Facility)

South Carolina
Department of Health and
Environmental Control

South Carolina 17-064-W Consent Order Consent Order with penalty for violation of permitted effluent limit for E.
coli on discharge monitoring reports.

2017 9/12/2017 DEV Yorktown Power Station Virginia Department of
Environmental Quality /
Virginia Waste
Management Board

Virginia Consent Order Consent Order with penalty to resolve NOVs related to a May 2017
leachate tank overflow at CCR landfill into a stormwater pond.

2017 11/15/2017 DEV Metal Bank Superfund
Site

Pennsylvania Dep't of
Env't Protection

Pennsylvania Consent Order
and Agreement

DEV portion of resolution of PADEP response costs related to the Metal
Bank Superfund Site. PRP Group paid $45,000 total to reimburse PADEP.

2017 12/20/2017 DEV Virginia City Hybrid
Energy Center

Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty associated with August 2017 biomass
sampling permit deviation and stack testing failures.

2018 5/15/2018 DEV Crystal City Substation U.S. Dept of Interior Federal/Virginia/
DC

DOI-SOL-ERB-201
8-001

Settlement
Agreement

Resolution of Natural Resource Damages claims for transformer mineral
oil release to Waters of the US/state waters.

2018 12/6/2018 DEV Crystal City Substation DC Dept of Energy &
Env't

DC Admin. Consent
Order

Consent Order for transformer mineral oil release to state waters at Crystal
City substation. $25,000 civil penalty; $50,000 Supplemental
Environmental Project.

2019 5/1/2019 DESC Gas Pipeline Project to
Jushi Plant

U.S. Army Corps of
Engineers

South Carolina Order Order resulting in a $10,000 donation to Clemson Extension educational
outreach program in lieu of fine for misidentified wetland clearing at a gas
pipeline project in Richland County.

2019 5/31/2019 DGI Southampton Solar, LLC Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty for unauthorized wetland impacts from
sediment releases reported by Dominion Energy on 2/21/18 and following
inspection by VA DEQ on 4/23/18.

2019 8/26/2019 DGI Scott-II Solar, LLC Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty for impacts to wetlands resulting from
sediment discharges from unauthorized discharge events.

2019 9/20/2019 DGI Scott-II Solar, LLC Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty following VA DEQ inspection report and
NOV for erosion and sediment control and stormwater deficiencies.

2019 10/21/2019 DEV Virginia City Hybrid
Energy Center

Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty for failed particulate matter stack test in April
2019.

2019 11/25/2019 DEV Woolridge Road / Lucks
Lane

Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty for unauthorized wetland impacts associated
with two Electric Distribution projects.
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Year Date
Received /
Executed

Company /
Business
Segment

Facility / Site Regulatory Agency or
Court

Jurisdiction Case / Order No. Order Type Narrative / Description

2020 3/13/2020 DEV Power Generation
Facilities

U.S. EPA /VA DEQ/E.D.
Va.

Federal / Virginia 3:20-cv-00177-REP Consent Decree Consent Decree with civil penalty for legacy alleged NPDES violations
from 2013-2018. Effective date 7/20/20.

2020 5/28/2020 DEV Mt. Storm Power Station U.S. EPA Federal/West
Virginia

CAA-03-2020-0108 Consent
Agreement

Expedited Penalty Action and Consent Agreement received from EPA to
address Risk Management Program violations identified during EPA
inspection in Feb. 2020.

2020 9/14/2020 DEV Virginia City Hybrid
Energy Center

Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty for exceeding 30-day rolling average limit for
nitrogen oxides (NOx).

2021 2/12/2021 DEV Belcher Solar Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty for July 23, 2020 sediment releases.

2021 6/14/2021 DESC Wateree Station South Carolina
Department of Health and
Environmental Control

South Carolina 21-030-DW Consent Order Consent Order with penalty for violations of State Primary Drinking
Water Regulations.

2021 8/24/2021 DEV Hollyfield Solar Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty for unauthorized impacts to wetlands
associated with farm pond failure.

2021 8/27/2021 DESC Investment Recovery South Carolina
Department of Health and
Environmental Control

South Carolina 21-XX-HW Consent Order Consent order for violations of South Carolina Hazardous Waste
Management Regulations, finalized September 17, 2021.

2021 9/9/2021 DEV Ladysmith CT Station Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty for air pollution violations.

2021 11/4/2021 DEV Metal Bank Superfund
Site

NOAA/Pennsylvania Federal/Pennsylva
nia

Settlement
Agreement

DEV portion of resolution of Natural Resource Damages claims for Metal
Bank Superfund site. PRP Group paid $950,000 total to reimburse NOAA
and DOI NRDA assessment costs and find restoration projects.

2022 4/21/2022 DESC V.C. Summer Nuclear
Station

South Carolina
Department of Health and
Environmental Control

South Carolina 22-024-W Consent Order Consent Order with penalty for expiration of lab certification to perform
Total Residual Chlorine analysis for the Offsite Water System.

2022 7/19/2022 DEV Ft. Powhatan Solar Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty for unauthorized impacts to wetlands and
surface waters.

2022 10/1/2022 DEV Mt. Storm Power Station West Virginia DEP West Virginia AO 6291; AO 8420 Admin. Order Administrative Order issued in 2008 and renewed through 2022 allowing
for extention of compliance deadline for meeting Temperature Differential
Limit.

2022 10/6/2022 DEV Altavista Power Station Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty for Relative Accuracy Test Audit (RATA) of
CEMS that did not meet EPA Performance Specification requirement.

2023 2/14/2023 DEV Yorktown Power Station Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with penalty for discharge of oil at Yorktown Power
Station that occurred on 1/7/22.

2023 5/13/2023 DEV Rosemary Power Station U.S. EPA Federal / North
Carolina

EPCRA-04-2023-06
03(b)

Consent Order Consent Order with penalty citing calendar year 2021 toxic chemical
release inventory form not reported by 7/1/22.

2023 5/26/2023 DESC Bennett Landfill Fire
Superfund Site

U.S. EPA Federal/South
Carolina

CERCLA-04-2022-2
512(b)

Settlement
Agreement

DESC portion of resolution of PRP liability at Bennett Landfill in Chester,
South Carolina.
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Year Date
Received /
Executed

Company /
Business
Segment

Facility / Site Regulatory Agency or
Court

Jurisdiction Case / Order No. Order Type Narrative / Description

2024 1/8/2024 DESC Williams Station South Carolina
Department of Health and
Environmental Control

South Carolina 24-006-A Consent Order Consent Order with penalty related to Notice of Alleged Violation
received 9/26/23 for SO2 exceedances in 2022.

2025 5/22/2025 DEV Bookers Mill Solar Part I Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with Penalty for VESMA, Virginia Erosion and
Stormwater Management Regulation, and VPDES stormwater violations
discovered during inspections on 12/13/24 and 4/14/25.

2025 5/22/2025 DEV Bookers Mill Solar Part II Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with Penalty for VESMA, Virginia Erosion and
Stormwater Management Regulation, and VPDES stormwater violations
discovered during inspections on 12/16/24 and 4/15/25.

2025 5/22/2025 DEV Cerulean Solar Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with Penalty for VESMA, Virginia Erosion and
Stormwater Management Regulation, and VPDES stormwater violations
discovered during inspections on 12/17/24 and 4/15/25.

2025 5/22/2025 DEV Colonial Trail West Solar Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with Penalty for VESMA, Virginia Erosion and
Stormwater Management Regulation, and VPDES stormwater violations
discovered during 4/21/25 inspection.

2025 5/22/2025 DEV Moon Corner Solar Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with Penalty for VESMA, Virginia Erosion and
Stormwater Management Regulation, and VPDES stormwater violations
discovered during 4/22/25 inspection.

2025 5/22/2025 DEV North Ridge Solar Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with Penalty for VESMA, Virginia Erosion and
Stormwater Management Regulation, and VPDES stormwater violations
discovered during inspections on 3/14/25 and 4/7/25.

2025 5/22/2025 DEV Spring Grove I Solar Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with Penalty for VESMA, Virginia Erosion and
Stormwater Management Regulation, and VPDES stormwater violations
discovered during 4/22/25 inspection.

2025 5/22/2025 DEV Walnut Solar Part II Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with Penalty for VESMA, Virginia Erosion and
Stormwater Management Regulation, and VPDES stormwater violations
discovered during 4/22/25 inspection.

2025 10/2/2025 DEV Solar Facilities Virginia Department of
Environmental Quality

Virginia Consent Order Programmatic Consent Order following 8 individual Consent Orders for
solar facilities in 2024 and 2025. Order addresses additional steps for all
VEPCO solar construction projects; no penalty associated with this order.
DEQ executed the order on 12/12/25.

2026 4/29/2026 DEV Dulles Town Center
Phase 2 Part 2

Virginia Department of
Environmental Quality

Virginia Consent Order Consent Order with Penalty for VESMA, Virginia Erosion and
Stormwater Management Regulation, and VPDES stormwater violations
discovered during 2/27/26 inspection.
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Attachment Staff Set 06-183 (CB) — Summary by Year

Typeset from the Excel attachment for printing. Content is unchanged.

Year Included Orders Review Items Penalty Total - Included Penalty Total - Review Notes

2014 1 0 $365,000 $0

2015 2 1 $202,000 $160,000

2017 2 0 $80,851 $0

2018 0 1 $0 $3,750

2019 6 1 $152,102 $4,200

2020 3 0 $1,415,382 $0

2021 5 0 $90,276 $0

2022 3 0 $64,145 $0

2023 2 0 $14,213 $0

2024 1 0 $13,590 $0

2025 9 0 $427,648 $0

2026 YTD 1 0 $5,418
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Joint Petitioners 
Case No. PUR-2026-00112   

Virginia State Corporation Commission Staff 
Sixth Set 

    
The following response to Question No. 195 of the Sixth Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
August 14, 2026, was prepared by or under the supervision of:     
 
Julie Kaplan 
Attorney 
NextEra Energy Resources, LLC 
________________________________________________________________________    
 
Question No. 195 
 
Please refer to State of Oklahoma v. Symmetry Energy Solutions, NextEra Marketing, LLC et al. Please 
respond to the following  

(a) Please provide a detailed narrative describing this and any other lawsuit against NextEra, NextEra 
Energy Marketing LLC, or any other NextEra affiliates, arising out of Winter Storm Uri, 
including the jurisdiction, case number and status.  

 
(b) If the lawsuits are ongoing, please provide bi-weekly status updates.  

 
(c) Please explain why the Petitioners did not include this information in response to Staff 

Interrogatory No. 1-58.  
 
Response: 
 

(a) Winter Storm Uri Matters. See the following Winter Storm Uri related matters summarized 
in the table below: Because Winter Storm Uri occurred in February 2021, matters that have 
been resolved, settled, dismissed, or otherwise concluded are excluded.  See Joint Petitioners’ 
supplemental response to Staff Set 01-58. 

 
 

Matter/Parties Docket No. Court / 
Jurisdiction Nature of Matter/Status 

State of Oklahoma 
ex rel. Drummond 
v. Symmetry 
Energy Solutions, 
LLC, NextEra 
Energy Marketing, 
LLC, et al. 

CJ-2024-77 
 

District 
Court of 
Osage 
County, 
Oklahoma 

On January 9, 2025, the State of Oklahoma, ex rel. 
Gentner Drummond, Attorney General of Oklahoma, filed 
a petition in the District Court of Osage County, State of 
Oklahoma, styled State of Oklahoma ex rel. Gentner 
Drummond, Attorney General of Oklahoma v. Symmetry 
Energy Solutions, LLC, et al., Case No. CJ-2025-00006, 
assigned to the Honorable Judge Stuart Tate. NextEra 
Energy Marketing (NEM) is one of sixteen named 
defendants, which also include Symmetry Energy 
Solutions, LLC, Constellation NewEnergy-Gas Division, 
LLC, BP Energy Company, Chevron Natural Gas Services 
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Inc., Chevron U.S.A. Inc., ETC Marketing Ltd., ETC 
Marketing Inc., Macquarie Energy L.L.C., Sequent 
Energy Management, Spire Marketing, Inc., Southwest 
Energy, L.P., SWE Management, LLC, Southwest Energy 
Corporation, Tenaska Marketing Ventures, Tenaska Gas 
Storage, LLC, and Tenaska, Inc. 
  
The State alleges that the defendants manipulated 
Oklahoma’s natural gas market during Winter Storm Uri 
by, among other things, using force majeure declarations 
to reduce pipeline deliveries to customers under existing 
contracts, thereby enabling defendants to sell natural gas 
on the higher-priced spot market, and by reporting and 
engaging in inflated trades to drive up prices. The petition 
alleges that natural gas prices at the ONEOK Gas 
Transportation Pool rose from historical averages of 
approximately $2.55/MMBtu to over $1,230.65/MMBtu 
during the storm. 
  
The State asserts three causes of action: (1) violation of 
the Oklahoma Antitrust Reform Act, 79 O.S. § 201 et seq., 
alleging unreasonable restraint of trade and anti-
competitive price manipulation; (2) unjust enrichment, 
seeking disgorgement of profits derived from the alleged 
market manipulation; and (3) violation of the Oklahoma 
Consumer Protection Act, 15 O.S. § 751 et seq., and the 
Emergency Price Stabilization Act, 15 O.S. § 777.1 et 
seq., alleging that defendants sold natural gas at prices 
exceeding the ten-percent statutory ceiling during the 
declared state of emergency. The State seeks damages in 
excess of $75,000, treble damages, disgorgement, punitive 
damages, attorney fees, costs, and injunctive relief. 
  
On March 19, 2026, the Court consolidated Case No. CJ-
2025-00006 with two related actions: State ex rel. 
Drummond v. E.T. Gathering & Processing, LLC, et al., 
Case No. CJ-2024-77, and State ex rel. Drummond v. 
Symmetry Energy Solutions, LLC, Case No. CJ-2024-78, 
all arising from the alleged manipulation of Oklahoma’s 
natural gas market during Winter Storm Uri. Case No. CJ-
2025-00006 was designated the lead case.  
  
On March 19, 2026, the State filed a motion for partial 
summary judgment against NEM on liability under the 
OCPA/EPSA. NEM filed its opposition on May 15, 2026, 
contesting the motion on both factual and legal grounds. 
The motion remains pending. NEM also filed a Petition 
for Declaratory Order with the Federal Energy Regulatory 
Commission on May 19, 2026, seeking a determination of 
FERC jurisdiction over certain of the transactions at issue, 
as well as a Motion to Stay.  
  
As of August 2026, the case remains in active discovery. 
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The parties are engaged in discovery disputes, and no trial 
date has been set. 
 

In re Winter Storm 
Uri Litigation 

Master Cause 
No. 2021-
41903 

Harris 
County, 
Texas 

Tort suit alleging that power generators failed to 
continuously supply power during Winter Storm Uri 
resulting in personal injuries.   The 14th Court of Appeals 
in Houston held that plaintiffs’ claims fail because the 
generators owed no duty to plaintiffs, as a matter of law.  
The Texas Supreme Court denied plaintiffs’ request to 
review that decision.  The trial court will dismiss all 
remaining claims in the months ahead under an agreed 
upon procedure. 
 

Symmetry Energy 
Solutions, LLC v 
Detroit Tool Metal 
Products Co. 

CJ-2023-
02207 

District 
Court of 
Tulsa 
County, 
Oklahoma 

Symmetry Energy Solutions, LLC delivered natural gas to 
Detroit Tool Metal Products Co. during Winter Storm Uri.  
Detroit Tool Metal Products Co. has failed to pay the 
invoiced amount and forced Symmetry Energy Solutions 
to file this action for breach of contract and unjust 
enrichment.  As of Augst 2026, the case remains pending 
but is stayed.  
 

 
 

(b) Joint Petitioners will provide bi-weekly status updates regarding the above-referenced 
matters as part of the standing commitment to provide bi-weekly updates to Staff Set 01-58. 

 
(c) The omission was inadvertent. At the time Petitioners prepared their response to VA Staff 

Set 1-58, Joint Petitioners mistakenly did not identify the above-referenced matters. Joint 
Petitioners have determined that these matters should have been included and have submitted 
a supplemental response to Staff Set 01-58. 
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Joint Petitioners 

Case No. PUR-2026-00112   
Virginia State Corporation Commission Staff 

Sixth Set 
   

The following response to Question No. 223 of the Sixth Set of Interrogatories and Requests for 
Production of Documents propounded by Virginia State Corporation Commission Staff received on 
August 14, 2026, was prepared by or under the supervision of:     
    
Richard M. Davis, Jr.  
General Manager – Corporate Finance  
Dominion Energy Services, Inc.   
________________________________________________________________________    
 
Question No. 223 
 
Please refer to the rebuttal testimony of DEV witness Davis from Case Nos. PUR-2026-00058 and PUR-
2026-00078 at page 6 which states: “In a period of significant capital spending plans, negative pressure 
on the Company’s credit ratings would adversely impact the financing costs of the Company.” Please 
also reference DEI’s Q4 2025 Earnings Conference Call Presentation at slides 38 and 54, showing a 
$54.8 billion five-year capital summary for DEV from 2026-2030. Please respond to the following:  

(a) Does DEV have the ability to finance its $54.8 billion capital spending plan without the Merger 
of DEI and NextEra? Please explain in detail.  

(b) Does DEV anticipate any credit rating downgrades as a result of its $54.8 billion capital spending 
plan, if the Merger is not approved? In other words, is the Merger needed for DEV to finance its 
capital spending plans over the next five years without a credit rating downgrade? Please explain 
in detail.  

 
Response: 
 

(a) Yes, DEV has the ability to fund the $54.8 billion capital plan as shown in the February 23, 
2026 earning call presentation. This capital plan was developed and approved by the board 
prior to merger approval and assumed a stand-alone business plan when approved.  As 
described by witnesses Blue, Ketchum and Dunne, the merger will provide DEV with scale 
advantages that will ultimately benefit the customer through lower financing costs. 
 

(b) No, DEV does not anticipate any credit downgrades as the standalone capital and financing 
plans were developed in a manner to preserve the current single-A credit ratings as though 
the company were operating in a standalone manner.  The merger will allow the Company to 
achieve its significant capital plan in a more efficient manner which will accrue to the benefit 
of customers. 

  

Staff 6-223(a)

Page 106



Joint Petitioners    
Case No. PUR-2026-00112   

 Office of the Attorney General Division of Consumer Counsel    
First Set 

    
The following response to Question No. 72 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Office of the Attorney General received on July 23, 
2026, was prepared by or under the supervision of:     
    
Debra Larsson  
Senior Director, Corporate Communications  
Florida Power & Light Company  
 
C. Ryan Frazier 
Director-Internal & Executive Communications 
Dominion Energy 
________________________________________________________________________    
    
Question No. 72  
 
Identify and provide copies of commissioned or prepared briefings, scripts, Q&A, FAQ, 
speeches, and summary materials for community briefings and discussions about the proposed 
transaction, including to elected and appointed officials in each of the affected jurisdictions. 
 
Dominion Response: 
 
The following materials were used for outreach: 
 

o External talking points for use with regulators, lawmakers, and community 
leaders. 

o An email to notify external stakeholders that Dominion Energy and NextEra 
Energy had entered into a definitive agreement to combine. 

o A news release that was sent to lawmakers in the states the company serves. 
 
Please see Attachments OAG Set 01-72(a)-(c) (CRF). 

NEE Response:  

The following materials were prepared for outreach:  

• A messaging toolkit, provided to NextEra Energy leaders to respond to questions 
regarding the proposed combination.  

• A key message document to serve as a quick message reference with an overview of the 
proposed combination.  

• A question and answer document to help answer questions from Florida regulators  
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• A question and answer document to help answer questions from Florida legislators 
and elected officials.  

Please see Attachment OAG Set 01-72 (DL). 
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NextEra Energy + Dominion Energy Combination -- Leader Talking Points 
 
Overview 
These talking points are intended to help you lead conversations with your teams following this 
morning's announcement. Your employees will have questions, and your role is to be a calm, 
confident and informed voice. You do not need to have all the answers. What matters most is 
that your team hears from you directly, knows you are available and understands where to go 
for more information. We are also here to support you. If you encounter a question you cannot 
answer, employees can submit it to our employee shared mailbox at employee-
communications.sharedmailbox@nexteraenergy.com and we will get back to you with a 
response.  
 
Announcement 

• This morning, NextEra Energy announced plans to combine with Dominion Energy. This is a 
historic moment for our company and for the energy industry. 

• America's demand for electricity is growing faster than at any point in recent memory, and 
meeting that moment requires scale, experience and the ability to build more affordably than 
any single company can do alone. This combination gives us exactly that. 

• The combined company would continue to be called NextEra Energy. Nothing changes with 
respect to our name, our brand or how we show up for our customers. 

• This transaction still requires regulatory and shareholder approvals. We expect to close in 
12 to 18 months. There is important work between now and then, and we will keep 
employees informed every step of the way. 

 
About Dominion Energy  

• Dominion Energy is one of America's most respected electric utilities, serving more than 4 
million customers across Virginia, North Carolina and South Carolina. 

• They have been operating for more than a century and have a strong culture, talented 
people and deep roots in the communities they serve. 

• Dominion holds a leading position in Virginia, the world's premier large-load market. That is 
a significant and strategically important part of why this combination makes so much sense. 

• These are two companies with genuinely aligned values and complementary strengths. 
 
Jobs and careers  

• This combination is driven by growth, not contraction. 

• America needs more energy infrastructure built faster than ever before. The combined 
company would have an enormous amount of work ahead of it. We expect there to be good 
jobs for talented people across all states we serve and wherever we have operations. 

• There are no immediate changes to anyone's role or day-to-day responsibilities. 

• One of the real benefits of this combination is expanded career opportunity. A larger, faster-
growing company means more paths forward for our people, not fewer. 

• If employees press you on job security, be honest: we cannot predict every organizational 
decision years from now, but the direction of this company is growth, and growth creates 
opportunity. 

 
Leadership and culture  

• John Ketchum will serve as CEO of the combined company.  

• Bob Blue, who currently serves as chair, president and CEO of Dominion Energy, will 
become president and CEO, NextEra Energy Regulated Utilities, overseeing Dominion 
Energy Virginia, Dominion Energy North Carolina, Dominion Energy South Carolina and 
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FPL. Leadership at each of those utilities will remain the same, ensuring continuity for 
customers.  

• Our culture does not change. The values that have made this company what it is, a 
customer-first mindset, a commitment to excellence, a focus on safety and a one-team 
approach, remain central to who we are. 

 
Headquarters and locations  

• The combined company would maintain dual headquarters in Juno Beach, Florida, and 
Richmond, Virginia, and Dominion Energy South Carolina’s existing operational 
headquarters in Cayce, South Carolina. We will also maintain a significant presence in 
Houston and across the many states where we have operations. 

• There are no relocation requirements being announced at this time. If that changes in a way 
that affects your team, you will be informed well in advance. 

 
REWIRE and ERP 

• REWIRE remains on track and is a critical priority. If anything, this combination accelerates 
our ambition around AI and enterprise-wide transformation. 

• The Enhanced Retirement Programs are proceeding as planned and are not affected by this 
announcement. 

• If employees ask whether this announcement changes anything about the ERPs, the 
answer is no. Those programs are moving forward on the timeline already communicated. 

 
What to do now 

• Share John's email with your team if they have not already seen it and encourage them to 
attend the town hall today at 10:45 a.m. 

• Make yourself available for questions. You do not need to have every answer. It is okay to 
say "I don't know, but I will find out" or to direct employees to submit a question to the 
employee shared mailbox at employee-
communications.sharedmailbox@nexteraenergy.com. 

• Stay focused on the work. The best thing we can do for our customers and our company 
right now is to keep delivering at the high level our customers expect from us. 

 

NextEra Energy + Dominion Energy Combination — Employee Q&A 
 
1. Why are we doing this?  
America's demand for electricity is growing faster than at any point in recent memory. Data 
centers, manufacturing, transportation and everyday life are all requiring more power and that 
need is accelerating. Meeting this moment requires scale, experience and the ability to build 
faster and more affordably than any single company can do alone. Combining with Dominion 
Energy gives us exactly that. Together, we become the world’s largest regulated electric utility 
business by market capitalization, better positioned to serve our customers and grow as a 
company. 
 
2. Would we still be called NextEra Energy?  
Yes. The combined company would continue to trade as NextEra Energy on the New York 
Stock Exchange. Nothing changes with respect to our name. 
 
3. When will this be official?  
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The transaction requires regulatory approvals and shareholder votes from both companies. We 
expect it to close in 12 to 18 months.  
 
4. Is this definitely happening?  
The transaction has been announced and agreed upon by both companies' boards of directors. 
It is subject to customary regulatory and shareholder approvals, which we expect to receive. We 
anticipate it to close in 12 to 18 months.  
 
JOBS AND CAREERS 
 
5. Would there be layoffs?  
This is a combination driven by growth. America needs more energy infrastructure built faster 
than ever before, and the combined company would have an enormous amount of work ahead 
of it. As a growing company, we expect there to be good jobs for our talented teams across all 
states we serve and wherever we have operations across the country. 
 
6. Should I be worried about my job?  
This combination is about growth, not contraction. We are committed to our people and to 
providing meaningful career opportunities across the combined enterprise. A larger, faster-
growing company means more opportunities, not fewer. 
 
7. How does this transaction affect REWIRE and the recently announced ERPs? 
Both REWIRE and the Enhanced Retirement Program remain on track. REWIRE is a critical 
priority for our company and, if anything, this combination accelerates our ambition around AI 
and enterprise-wide transformation. Through REWIRE and our partnership with Google Cloud, 
the combined company will reimagine how we work across a much larger enterprise, unlocking 
efficiencies and new capabilities that benefit customers and employees alike. Natural attrition 
and the Enhanced Retirement Program, combined with our investment in reskilling and 
workforce development, positions us well to grow into the opportunities ahead, building a 
workforce that is ready for what this larger, faster-growing company will require. The Enhanced 
Retirement Programs are proceeding as planned and are not affected by this announcement. 
We remain committed to managing our workforce thoughtfully and transparently, and we will 
continue to communicate openly as both efforts move forward. 
 
8. Will my role or responsibilities change?  
There are no immediate changes to your role or day-to-day responsibilities. As we work through 
the regulatory approval process over the coming months, we will continue to communicate any 
updates that are relevant to you and your team. 
 
9. Would there be opportunities to work across the combined company?  
Yes. One of the real benefits of this combination is the expanded career opportunities it creates. 
Employees would have access to even more cross-enterprise opportunities at a company that is 
growing significantly in scale and ambition. 
 
10. Can I transfer to Dominion Energy before the transaction closes? Can Dominion 

Energy employees transfer to NextEra Energy? 
Not at this time. Until the transaction closes, NextEra Energy and Dominion Energy remain 
separate, independent companies, and employees cannot transfer between the two 
organizations. We understand the excitement this combination creates and the natural curiosity 
about opportunities across the combined enterprise. Once the transaction closes, expected in 
12 to 18 months, we will work to ensure employees have visibility into opportunities across the 
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full combined company. In the meantime, we encourage you to continue focusing on the 
important work ahead and to watch for updates as we move through the regulatory approval 
process. 
 
11. What happens to Dominion Energy employees?  
Dominion Energy's employees are a critical part of this combination. Their talent, experience 
and deep knowledge of their markets are a big part of why this combination makes sense. We 
are committed to the people of Dominion Energy just as we are to our own team. 
 
LEADERSHIP AND CULTURE 
 
12. Who would lead the combined company?  
John Ketchum would serve as CEO of the combined company. Bob Blue, who currently serves 
as chair, president and CEO of Dominion Energy, will become president and CEO, NextEra 
Energy Regulated Utilities, overseeing Dominion Energy Virginia, Dominion Energy North 
Carolina, Dominion Energy South Carolina and FPL. Leadership at each of those utilities will 
remain the same, ensuring continuity for customers.  
 
13. Would our culture change?  
NextEra Energy and Dominion Energy share a team-focused, values-driven mindset that 
delivers for customers and is committed to excellence. Those values would remain central to 
who we are as a combined company. 
 
14. Will Dominion employees need to be in the office five days a week? 
Not immediately. Dominion moved to a flexible work schedule to address office space 
constraints, and that flexible schedule remains in place. NextEra Energy operates on a five-day 
in-office model because in-person collaboration is central to how we work and how we achieve 
our big goals. As we work through the integration process, we will evaluate workspace needs 
and communicate any changes clearly and in advance. 
 
HEADQUARTERS AND LOCATIONS 
 
15. Where will the combined company be headquartered?  
The combined company would maintain dual headquarters in Juno Beach, Florida, and 
Richmond, Virginia, and Dominion Energy South Carolina’s existing operational headquarters in 
Cayce, South Carolina. We will also maintain a significant presence in Houston and across the 
many states where we have operations. 
 
16. Will I be asked to relocate?  
There are no relocation plans during the 24-month period post-close. We will communicate 
openly and transparently if anything changes that affects you directly. 
 
17. What about union contracts at Dominion Energy? Will those be honored?  
Yes. We are committed to honoring all existing collective bargaining agreements at Dominion 
Energy. Union employees will continue to be covered under their current contracts, and we will 
engage with union representatives in a transparent and respectful manner throughout this 
process. 
 
THE BIGGER PICTURE 
 
18. Why Dominion Energy specifically? Why not another company?  
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Dominion Energy is an exceptional match. They serve three of the fastest-growing states in 
America and hold a leading position in Virginia — the world's premier large-load market. Their 
regulated utility operations are world-class, their team is strong and their values align closely 
with ours. This isn't a combination of convenience — it's a combination of two companies that 
are genuinely stronger together. 
 
19. Isn't this just about getting bigger for the sake of it?  
No. Size alone doesn't create value — efficiency does. We are bringing NextEra Energy and 
Dominion Energy together because scale matters more than ever— not for the sake of size, but 
because scale translates into capital and operating efficiencies. It enables us to buy, build, 
finance and operate more efficiently, which translates into more affordable electricity for our 
customers in the long run.  
 
20. How does this affect our customers?  
This is a significant win for customers. The combined company's scale will enable us to deliver 
more affordable, reliable power across our rate-regulated utilities in the four states we serve. 
Dominion Energy’s customers in Virginia, North Carolina and South Carolina will receive $2.25 
billion in bill credits spread over two years following the close of the transaction.  
 
21. Will this affect how we work with regulators?  
Regulatory relationships are foundational to our business and that won't change. We have a 
long track record of working constructively with regulators in Florida, and Dominion Energy has 
deep, longstanding relationships in Virginia, North Carolina and South Carolina. We will 
continue to operate as a trusted partner in every state we serve. 
 
STAYING INFORMED 
 
22. How will we be kept informed as this process moves forward?  
We are committed to keeping you informed every step of the way. We will communicate 
regularly as the regulatory approval process progresses and as key milestones are reached. If 
your employees have questions in the meantime, they can submit a question to the employee 
shared mailbox at employee-communications.sharedmailbox@nexteraenergy.com. 

 
23. Where can I read more about the announcement?  
You can read the full news release. 
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Joint Petitioners    
Case No. PUR-2026-00112   

Office of the Attorney General Division of Consumer Counsel    
First Set 

    
The following response to Question No. 81 of the First Set of Interrogatories and Requests for 
Production of Documents propounded by Office of the Attorney General received on July 23, 
2026, was prepared by or under the supervision of:     
    
Jennifer Johnson  
Senior Attorney  
NextEra Energy Resources, LLC 
________________________________________________________________________    
    
Question No. 81  
 
Efficiencies. 
 

a. Identify, quantify and explain all efficiencies that have been identified to date that are 
expected to be enabled by the proposed transaction. 

 
b. Identify specifically the period of time over which NextEra will provide those benefits to 

DEV’s regulated utility customers. 
 

c. Identify and explain all commitments that the Joint Petitioners are making that there will 
be efficiencies and cost savings from the optimization of the combined business and that 
those benefits will accrue, i.e., be provided to, Virginia ratepayers, and over what time 
period Virginia utility ratepayers would receive those benefits. 

 
Response: 
 

a. The Joint Petitioners have not prepared a standalone quantitative analysis identifying or 
assigning specific dollar values to any specific efficiencies expected to result from the 
proposed transaction.  

Rather, the Joint Petitioners have identified a number of operational and financial 
efficiencies that are expected to result from combining the complementary capabilities of 
Dominion Energy and NextEra Energy.  As described in the Transaction Summary, 
those anticipated efficiencies include:  

• broader engineering, procurement, construction, project management, technology, 
and operating capabilities;   

• greater purchasing power and expanded supply-chain capabilities;   

• enhanced access to capital and stronger financial capacity;   
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• improved financing efficiency resulting from a stronger balance sheet and 
expected improvements in credit quality;   

• opportunities to deploy best practices, technology, data analytics, and operational 
experience across a larger regulated utility platform; and   

• enhanced ability to buy, build, finance, and operate utility infrastructure 
more efficiently over time.   

The Joint Petitioners also expect the combined company to realize efficiencies associated 
with broader operational experience, procurement leverage, construction expertise, 
technology deployment, and execution capability that will assist DEV in meeting 
increasing customer demand in a cost-effective manner while maintaining reliable and 
affordable electric service.   

Similarly, Mr. Ketchum testified that the combined company will have greater scale, 
enhanced purchasing power, stronger access to capital, broader engineering and 
operational capabilities, and expanded supply-chain reach, all of which are expected to 
improve the efficiency with which the combined company develops, finances, constructs, 
and operates utility infrastructure.   

While these efficiencies are expected to develop over time, the Joint Petitioners have not 
quantified them as specific annual dollar savings and have not prepared a standalone 
study assigning individual monetary values to each anticipated efficiency.  

b. The Joint Petitioners expect the anticipated operational and financial efficiencies 
described in response to subpart (a) to benefit DEV's regulated utility customers over 
the long term following the closing of the proposed transaction. The Joint Petitioners 
have not identified a finite period during which those anticipated efficiencies will cease, 
nor have they prepared a schedule allocating such anticipated efficiencies or benefits by 
year.  

The Joint Petitioners have, however, identified one quantified customer benefit with a 
defined duration: approximately $1.78 billion in shareholder-funded bill credits to 
Virginia customers over the two-year period following closing. Beyond that immediate 
customer benefit, the anticipated operational and financial efficiencies are expected 
to accrue over time as the combined company leverages its broader operating platform, 
greater scale, and enhanced financial and operational capabilities.  

c. The Joint Petitioners incorporate by reference their responses to subparts (a) and (b).  

The Joint Petitioners have not made a commitment guaranteeing a specified amount of 
quantified operational efficiencies or cost savings resulting from the optimization of the 
combined business.  Rather, the Joint Petitioners have committed to a comprehensive 
package of customer protections and affirmative customer benefits designed to ensure 
that Virginia customers receive the benefits of the proposed transaction while being 
protected from merger-related costs.  
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Those commitments include, among other things, shareholder-funded customer bill 
credits, holding customers harmless from merger-related costs, maintaining customer 
service quality at no less than current levels, preserving DEV as a separate legal entity 
with local management and Commission oversight, maintaining DEV's investment-grade 
financial profile, and preserving DEV's Virginia operations and workforce.   

To the extent the anticipated operational and financial efficiencies described in response 
to subpart (a) are realized over time, the Joint Petitioners expect those efficiencies to 
support DEV's ability to provide reliable and affordable electric service.  As explained in 
the Transaction Summary, any net savings ultimately realized would be reflected through 
the ordinary ratemaking process consistent with applicable law and Commission 
regulation, rather than through a separate or predetermined commitment allocating a 
specified dollar amount or percentage of efficiencies to customers.  The Joint Petitioners 
have not prepared a year-by-year schedule identifying when any such efficiencies would 
be reflected in rates. 
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